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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

INTEROCEAN SHIPPING CO., 

t 

Petitioner, 

t 

vs. 

I NATIONAL SHIPPING & TRADING CORP..and * 
HELLENIC lOTERNATIONAL SHIPPING, S.A. , : 

Respondents. t 



Page 2, line 23 
Page 2, line 24 

P«e a 3> lin e 11- 

Page 8, line 9 
Page 12, line 19 

Page 19, line 7 

Page 23, line 16 
Page 27, line 20 
Page 35i line 24 

Page 58, line 17 

Page 58, lines 23-25 


Page 59, line 3 
Page 77I lines 23-24 


substitute "about" for out. 


insert word "the" between 
1971 and broker. 



delete word "day" after 23 rd.i 

substitute word "offer" for j 
order. | 

substitute "fourty five" for ' 
"four or five." 

substitute "ton" for money. 

I 

substitute "cable" for Table. 

substitute "and" for the ‘ 

second by. 

insert word "club" after 
P 4 I. 

should read: THE WITNESS: I 

The London Steamship Mutual i 

Club, The United Kingdom ! 

Club is about your largest 
and the West of England Club 
could be involved. ! 

substitute "who" for to. | 

substitute "OBOs" for oboe. 


A 









Page 78, line 5 
Pace 122, line 19 

Page 306, line 13 
Page 335, line 14 


substitute "OBO" for oboe. 

''17th'' should be substituted 
for 7th. 

substitute "wing" for wind, 
substitute "from" for "for.* 


Respectfully submitted, 
HAIGHT, GARDIiEH, POOR oc HAVENS 

Attorney for Petitioners 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INTEROCEAN SHIPPING CO., 


Petitioner, 


N^IONAL SHIPPING & TRADING CORP., and 
HELLENIC INTERNATIONAL SHIPPING, S.A., 

Respondents. 


RESPONDENTS PROPOSED 
CORRECTIONS TO TPtANSCRIPT 


Page 2, line 3 
ji Page 26, line 2 
; Page 60, line 4 
ji Page 6l, line lo 

M 

I Page 67, line l8 

ii Page 73, line 21 

I: 

I Page 75, lines 18 & 21 
Page 83, line 12 

Page 88, line 10 

;( 

!' Page 89, line 9 

I' 

II Page 100, line 14 
j: Page 102, line 10 

li 

Page 105, line 23 
Page 111, line 11 
! Page 113, lines 4-6 


should read Judge Timbers 

should read Mobil time 

"seized" for "ceased" 

"biuik" for "biuiker" 

"the" for "It" 

"equate" for "relate" 

"Calmar" for "Kalmar" 

should read "that this Is the 
correct" 

"two weeks" for "six weeks" 

an estimate" for "a statement" 

delete "penned" 

should read "ship. Insurance, 
valuation." 

should read "such as" 

delete "to" 

should read - And you say "By that 
t^e - - this Is not In my notes. 
Wus Is recollection. He had not 
been familiar with Mobil time but 
had previously looked at It." 


1 









i; 

ii 

I 

j 

j Page 114; line 2 

j; line 12 

I Page 117, line 3 

j; line 5 

|( 

I Page 119, line 4 

I 

I Page 121, line 17 
I Page 122, line 7 

j. Page 128, line 2 

(! 

Page I4l, line 11 
i Page 142, line 14 

I 

i Page 144, line 4 

i 

I Page 147, line 13 
j Page 151, line 2 
j Page 165 , line 13 

I 

jt Page 176 , line 14 
Page 182 , line 7 
Page 185 , line 24 
[ Page 200, line 24 
I Page 212 (MCS 7) Une 24 
I Page 220 (MCS I 5 ) Une 12 
I Page 224 (MCS I 9 ) line I 6 
Page 226 (MCS 21) line 13 
Page 229 (MCS 24) line I 6 
j Page 237 , line 9 
|! Page 240, line 24 
Page 245 , line 20 
Page 254 , Une 25 

i Page 259 , Une 12 

II line 19 

1 1 Page 266 , line I 9 
j! Page 272 , Une 7 
11 Page 290 , line 3 


-2- 


Ineert "be" after would 
second "In" should read "on" 

period close quote following 
pettles 

delete quotation marks 

"confirmed" for "concerned" 

"Poten" for "Proten" j 

Insert "of" after draft i 

"been" for "to be” j 

"that" for "tha" | 

"got" for "get" ' 

should read - You put aU this at ' 
the time » memorialized 

Insert "at" after else 

"shows" for "chose" 

"Grand Bassa" for "Grand Bassett" : 

"I 8 th" for " 18 " 

"expression" for "Impression" ' 

"there" for "and" I 

"Has Tanura" for "Rastanlers" | 

delete "tampering" 

"back" for "bck" 

t 

"topic" for "top" ! 

"higher ups" for "highers up" ! 

" 23 rd" for " 2 rd" 

"Poles" for "Pules" 

"ever" for "every" 

"unusual" for "usual" 

"vessel" for "vesse" 

"VLCC" for "ULCC" 

"USNH" for "US and H" 

delete "two" 

■doubts" for "duties" 

"PllmsoU" for "pUmpsol" 






Il 

!! 

!l 

|l Page 312, line 7 

1 

! Page 313, line 19 

» 

! P»ge 318, Une 20 
I Page 320, line 16 

I Page 324 , line l 4 

j Page 326, line 24 

j| Page 327, line 25 

Il Page 330, line 23 

l! Page 339, line 21 


i 


Insert "much" after how 
"language" for "llnaguage" 
"stamp" for "staff" 

"the" for "he" 

"as" for "sa" 

"voyages" for "budges" 
"hire" for "higher" 

"either" for "elth-r" 
"Oorrlssen" for "Borrlssen" 

Respectfully submitted, 
HILL, BETTS & NASH 

Attorneys for Resi>ondents 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


--- 

INTBROCEAN SHIPPING CO., 

Petitioner, 


: 71 Civ. 336 

NATIONAL SHIPPING & TRADING CORP., and 
HELLENIC INTERNATIONAL SHIPPING, S.A., 

Respondents. 


-X 


Before 


HON. SYLVESTER J. RYAN, 


District Judge. 

New York, N.Y. 

April 25, 1972 - 10 a.m. 

APPEARANCES; 


HAIGHT GARDNER POOR & HAVENS, ESQS. 
Attorneys for Petitioner, 

By Janes M. Estabrook, Esq., and 

Lennard K. Rambusch, Esq., of Counsel 

HILL BETTS I, NASH, ESQS. 

Attorneys for Respondents., 

By David Gilchrist, Esq., and 
Mark Jaffe, Esq., of Counsel. 
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THE COURT; This is a non-jury case. This is a 


3 

cate that cane back from Judge Timbers for trial on a 

1 

- 

4 

special issue. 


5 

MR. ESTABROOK: That is right, your Honor. 


6 

THE CURT: All right, I suppose you want to make 


7 

a brief opening statement. 


8 

MR. ESTABROOK: If I may, your Honor. 


9 

THE COURT: All right. Take your time. I will 

• 

10 

first near from you and then from Mr. Gilchrist, I take it. 


11 

MR. GILCHRIST: Yes, your Honor. 


12 

THE COURT: We will hear from Mr. Estabrook first 


13 

and then from you, Mr. Gilchrist. 


14 

MR. ESTABROOK; May it please the Court: This is 


15 

a summary trial on a petition to compel arbitration in 


16 

connection with the chartering of the ship Oswego Reliance, 

• 

17 

a combination oil and ore carrier of about 50,000 tons 


18 

dead weight. The ship was to be chartered for a period 


19 

of one year, days more or less, delivery between I 


20 

31 March and 15 April, 1971, Persian Gulf; redelivery 


21 

Persian Gulf. The charter rate was to be $5.60 per ton a 


22 

month. 

i 


23 

1 

The chartering arrangement came‘^^"“^in this 


24 

manner: On March 17, 1971,^groker, Poten « Partners, 


25 

received an inquiry from National aa to whether they had any 


1 

southern district court rcrortcrs. u.i. courthouse 
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ready ships available. Poten then got in touch with the 
Petitioner and called Tony Germemo who works for 
Steaaship Services, another Bethlehem Steel subsidiary, 
and who handles the chartering for Interoce 2 m, the 
Petitioner, it being a wholly-owned subsidiary of 
Bethlehem Steel. 

After some discussions as to whether the 
Oswego Reliance was or was not avallidsle, the ship was 
eventually available, a prior offer to amother charterer 
having expired without a fixture. 

There then were discussions by telephone by 
Poten's Prank DeSalvo, who will testify here, giving 
certain offers from the Respondent and certain counter-offers 
from the owners and finally late in the afternoon of 
March 17 a charter was agreed upon. 

At that point, Poten, acting for both parties, 
sent confirmatory Telex messages, one to the Petitioner 
and one to the Respondents. Now, these messages are 
placed in our briefs and they are similar except for the 
provision as to brokerage. Brokerage, being bv custom 
of the trade always for owners account, consequently 
the provisions for brokerage was in the Interocean Telex 
only. THcre was no letters, it being the custom of the 
trade that the Telex messages are treated as letters, and 
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w« are seeking arbitration on behalf of Interocean against 
both Hellenic International Shipping» S.A. and National 
cn the grounds that Poten was acting as their agent in 
sending for the Telex and the Telex on March 17 confirms 
the agreement. 

Now, these Telex messages set forth the 
substantial points of the charter; 

"Owner; Interocean Shipping Co. 

"Charterer; Hellenic International Shipping, s.A., 
of Panama, subsidiary of National Shipping & Trading with 
appropriate letter of guarantee." 

Then it names the ship, Oswego Reliance. 

THE COURT; The guarantee was by Hellenic? 

MR. ESTABROOK; Hellenic was to be the charterer. 

THE COURT; National was the guarantor? 


way? 


Are they related, those two companies, in any 


MR. ESTABROOK; We understand Hellenic is a 


subsidiary of National. 

THE COURT; Yes. 

MR. ESTABROOK; Then there are the measurements 
of the vessel; "49,283 dead weight. 39 feet 5/8 inches 
Cubic 98 per cent 1,968,842 cubic feet. 3 pumps. 
1300 tons per hour each, 16.5 knots and 100 Bunker C 
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per day.Delivery/redelivery PG" — Persian Gulf _ 

"Excluding FAO emd ABADAN.” 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Those are tWvO ports in Iran. 

"LAYCAR” — in other words, the lay dates and 
the cancelling date — March 31/A, ril 15, 1971.” 

The ship had to be delivered between that period. 
"ETA" — estimated time of arrival — "April 1, 

1971. 

"Crude and/or DPP" — dpp means dirty 
petroleum products ~ "maximum three grades within natural 
segregations; maintaining heating 135 degrees Fahrenheit; 

coiled wing tanks only; trading worldwide"_ 

THE COURT; DPP means unrefined crude oil? 

MR. ESTABROOK: And/or dirty petroleum 
products. That means not gasoline, not kerosene but 

crude or maybe number 6 bunker C fuel, something 

like that, heavy oil. 

THE COURT; Heavy oil? 

MR. ESTABROOK; Yes. 

"Trading worldwide within the International 
World Limits excluding Coimnunist-controlled China, 

North Vietnam, North Korea, Cuba. 

"Period one year plus or minus 30 days; 

"Mobil time charter excluding clauses 9, 
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12AII, 12BII, 12BIII; 



3 

"Suitable drydock clause to be worked out for 



4 

November drydocking; 

t 

1 


5 

"About 15 days with proper notices; performance 



6 

review every six months; overtime and petties $750 per 


7 

month; rate $5.60 per dead weight per month payed)le US 


I 

8 

dollars in New York. 


[ 

9 

"Thank you for the opportunity to conclude 



• 

this business." 



2 11 

The Telex message sent to the owners is the 



12 

for the coRDnission of one and one—quarter 



13 

per cent payable to Poten 6 Partners Incorporated emd 



14 

one and one-quarter per cent payable to Steamship 



15 

Steamship Service could be considered the house 


16 

brokers for Bethlehem Steel. They are another wholly-owned 


• 

subsidiary of Bethlehem Steel. 


18 

There was no correction or reply to this 



19 

Telex message received from either the owners or their 



20 

charterers until the charterer was purportedly cancelled 



21 

by the charterers on the 24 of March. 



22 

It is our position that this exchange of 



23 

Telexes on the 17th of March consitutes the contract. 



24 

There were discussions between the parties as 



25 

to matters additional to the contract whi^ were resolved in 
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2 

this fashion: 


3 

There was em inquiry as to whether or not the 


4 

vessel was entered in TOVALOP, Tanker Owners 

1 

1 


, as to 


5 

Voluntary Agreement^^Liability for Oil Pollution. This 


6 

ship was a combination ore and oil carrier. She had not 


7 

been a member of TOVALOP earlier. TOVALOP was in no way 


8 

referred to in the contract but if the charterers 


9 

indicated an Interest in having this vessel in TOVALOP 


• 

they could put it in here. 


11 

Bethlehem Steel did enter the vessel in TOVALOP 

! 

i 

12 

and she was so entered on March 23. In addition other 


13 

vessels of the fleet were also entered. 

1 


14 

1 

THE COURT: That covers payments to National 

1 

15 

Governments for oil pollution. I am familiar with it. 


16 

MR. ESTABROOK: Yes. 


• 

1 

THE COURT: I am familiar with it. I had the 


18 

Ocean Eagle case. 


19 

MR. ESTABROOK: Oh, yes. 


20 

j 

There was a questionof delivery and redelivery j 


21 

in the Red Sea that was agreed to. Owners said that they | 


22 

didn't mind that. There was a question of trading in 1 


23 

Communist countries which owners could not agree to | 


24 

primarily because this was a Taiwan crew and they couldn't 


25 

have the crew go into Commxmist countries. 
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There was a discussion of the drydocking 
clause but the drydocking clause 

was something that would have to be worked out prob 2 d>ly 
later in October or November when you could find out just 
where the ship was trading. There was a clause prepared 
by owner. Charterers suggested another clause. There was 
no refusal to accept one clause or another and in fact on 
the 23rd before the cancelling, the charterers did 
telephone a proposed clause to the effect that they 
would do their best to have the ship in position so she 
cou].-: be drydocked in Portu .*1, Spain or Japan. 

I don't recall the exact words, but in any event, 
this was never reported to the owner since it was 

delivered to Poten in the late afternoon of the 23rd of 
March. 

On the 24th of March the broker got a call and 
was asked whether he had given the proposed drydocking 
clause to owners. 

He said "not yet," and was told "do not do it." 

Then on the 24 of March for the first time the 
Telex was received from the charterers stating that they 
refused to go ahead with the charter party. 

It is our position that the Telexes on the 17th 
were clear. They were set forth by the broker representing 


SOUTMCHM OlUmCT COOUT RCPORTERS. U.S. COURTMOUiC 
POLEY IQUAwe. new YORN. N.Y, CO 7-4SM 




mcsg 

9 

both partis, and not having baen corrected, there being 
no que.ticn a. to the Telexe. reflecting the »lnd, of the 
people on the 17th of M«-ch, the fixture was made on the 

17 and we are entitled to arbitration pur.uant to the 
terms of the agreement. 

THE COURT: Yes, Mr. f \christ. 

MR. GILCHRIST; Your Honor, the Court of Appeals 
»«ld in ruling on whether we were entitled to thl. hearing 
that the gue.tlon presented wa. whether there had been a 

11 meeting of the mind. a. to all ... term, of the 

12 Charter party on March 17. i have to take l..ue with 



13 

nearly everyth that Mr. E.tabrook .aid. He are 


!4 

dealing, a. he .ay., with one broker purporting to act 


15 

for both parties to the negotiations. 


16 

the COURT! That 1. not an unu.ual .ituatlon. 

• 

17 

is It? 


18 

MR. GILCHRIST: It happens. j 


19 

THE COURT: Frequently, doesn't it? 


20 

MR. GILCHRIST: It is not uncommon. Many times 


21 

both aide, have their own broker, but it i. perfectly 


22 

normal for one broker to act for both. 


23 

THE COURT: Nothing sinister in it. Hy that I 


24 

n»an, it is a custom of the trade. 


25 

MR. GILCHRIST: Nothing sinister about that. 
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However, Mr. Estabrookwants you to believe that by dealing 
through this broker ray clients made him their agent. 

That is sheer nonsense, as the evidence will bring out. 

He also states that there was no refusal or 
correction to what I say, your Honor, is the wholly self- 
serving so-called fixtxire letter sent by this broker. He 
was corrected verbally. It is not necessary to send Telexes 
back and forth within the City of New York when you 
have got a coiason broker working negotiations. 

Our position, your Honor, is very simply that 
this situation, despite the so-called fixture letter, never 
got beyond the stage of negotiations, never ever, and I 
am surprised to hear Mr. Estabrook at this late stage of 
the game continuing to maintain that Hellenic is the 
subsidiary of National. That is not the case. 

There is a second issue presented by these 
hearings because on Mr. Estabrook's theory both Hellenic 
and National are supposed to be parties to this alleged 
charter party and we deny that either of them ever entered 
into a binding charter party. 

But, in any event, if National was supposed to 
have a role then the alleged role is as some sort of 
guarantor and we deny that any guarantee was ever given. 

Your Honor, I think you are going to have to judge 
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this case on the evidence as it comes out in the documents 
and in the testimony of the witnesses. 

THE COURT: All right, call your first witness. 

MR. ESTABROOK: Yes. Mr. DeSalvo, please. 

MR. GILCHRIST: May I ask one request, your Honor? 

THE COURT: Yes. 

MR. GILCHRIST: I don’t know how fast Mr. 
Estabrook's case is going to move today, but we have one 
witness, Mr. Porvancher, who must fly to London 
tomorrow morning and I would like to ask leave now to 
put him on out of order, if that is the way it works out, 
about 3 o'clock this afternoon. 

the COURT: We will proceed. We will see that 
he testifies today. We will put him on before that. 

MR. GILCHRIST: All right, your Honor. 

THE COURT: Who is ordering the minutes? 

MR. ESTABROOK: I will order them. 

MR. GILCHRIST: We will go half. 

THE COURT; It will be taxable to the successful 
^ “o direct a taxable disbursement because I am 
ordering them. 

MR. ESTABROOK: Themk you, your Honor. 

THE COURT: All right. 
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2 

FRANCIS DE SALVO, called as a 


3 

'fitness In behalf of the Petitioner, after 


4 

having been duly sworn, testified as follows: 


5 

DIRECT EXAMINATION 


6 

BY MR. ESTABROOK: 


7 

Q Mr, DeSalvo, what is your present position? 


8 

A Presently I am chief executive officer of 


9 

Poten 4 Partners. 

• 

10 

Q Is that a ship brokerage firm? 


11 

A Yes, it is. 


12 

Q How long have you been engaged in the ship 


13 

brokerage business? 


14 

A Approximately four years. 


15 

THE COURT: Tell us just what the ship 


16 

1 

brokerage business is. 

• 

17 

THE WITNESS: Well, you act as a broker between 


18 

the principals, the charterer and the owner to help put 

1 


19 

the deal together. You get an offer from one, the 


20 

charterer of the ship and the other is the owner and you 


21 

act as the go-between on the negotiations and help pull 


22 

it together. 


23 

Q Has this been in connection with the brokerage 


24 

of oil tankers? 


25 

A Yes. 
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2 

Q Is It customary in the brokerage trade in New York 


3 

to have one broker in oil tankerage contracts? 

- 

4 

A Yes. 


5 

MR. GILCHRIST; I object to the form of the 


6 

question. I don't think counsel has to lead. 


7 

THE COURT: It is leading, but we all know it 


8 

to be a fact, don't we? 


9 

It is common knowledge with those familiar to the 

• 

10 

admiralty field. 


11 

MR. GILCHRIST: There is sometimes more than j 


12 

i 

one version of %diat custom is, your Honor. 


13 

THE COURT: Vfhy don't you ask him? He does not 


14 

object to the question being leading. He objects to the 


15 

wording of it. 


16 

Is it frequently done, ask him, instead of 

• 

17 

customary. He doesn't like the word "customary." 


18 

Does a ship brckerage firm frequently act for 


19 

both parties, the charter'sr as well as the owner? { 


20 

1 

THE WITNESS: Yes, sir. 


21 

THE COURT: All right. That has been so in the 


22 

New York area, in the New York market? 


23 

THE WITNESS: Yes, sir. True in other markets, too. 


24 

Q Do you recall a vessel known as the Oswego Reliance? 


25 

A Yes. 

SOUTHCNN DIITNICT COURT RCRORTCRS. U.t. COURTHOUtC 
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DeSalvo-direct 


14 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 I 


24 


25 


0 By the wey, do you have notes that you keep 
in connection with your business? 

A Right. 

Q Have you brought your notes with you? 

A Yes. 

THE COURT: What do you mean by notes, diary 

notes, diary entries? 

THE WITNESS: Yes, I write down — not in a 
diary book but on a piece of paper when negotiations 
^^^•J'^piring to keep a record. 

THE COURT; Do you keep that record as ■ 
regular part of your business, a business record? 

THE WITNESS: Yes. 

THE COURT: Do you have those records here? 

THE WITNESS: Tea, sir, I do. 

THE COURT: Do you Want to have them marked for 
identification at this time? 

MR. ESTABROOK: Yes, I think that is a good 
idea. Thank you, your Honor. 

Will you raarV these two pages as Petitioner's 
Exhibit 1, please, for identification? 

THE COURT: Put in parenthesis "plaintiff". 
Apparently we sKcmld now call them plaintiff's petitioner. 


I 

I 

I 
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15 


Call it Plaintiff Petitioner's 1. 

(Plaintiff Petitioner's Exhibit 1 marked for 
identification.) 


MR. GILCHRIST: May I see them, counsel? 

the COURT: I would prefer to have the witness 
testify from his recollection, if he can. 

MR. ESTABROOK: Yes. 

THE COURT: Maybe counsel would consent to these 
papers being received in evidence, i don't know, it may 
■ave some time, if he does. 


Was a deposition taken of this witness? 


MR. GILCHRIST: 
MR. ESTABROOK: 


Let me speak to that, your Honor. 
No. the deposition was not taken. 


THE COURT: No deposition was taken. 


MR. GILCHRIST: Counsel, if i understand 
corr.ctly, on th« house staff of Bethlehem steel came early 
in April to Mr. DeSalvo and took what he chose to call 
a statement that was taken under oath and it takes the 
form of an exparte deposition. 


How, on that occasion in April of 1971 there was 
nuirked as being Mr. DeSalvo's contemporaneous notes the 
first page of these two which have been marked now 
for identification there was no mention made of this 
second page, none whatever as to their being two pages of 
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contemporaneous notes. 

THE CX)ORT; I think at this point, then, you'd 
better just proceed and you may use any statement that 
your house counsel took of Mr. DeSalvo as a basis for 
cross examination when you reach that stage. 

MR. GILCHRIST; Yes, air. 

Q Is it also true, as Mr. Gilchrist stated — 

THE COURT; Is this a question now? 

MR. ESTABROOK; Yes. 

THE COURT; Don't refer to Mr. Gilchrist. He 
was talking to the Court, not to the witness. Go ahead. 
Have him relate what he did himself and he may refresh 
his recollection by looking at any paper he wants to. 

MR. ESTABROOK; Yes. 

THE COURT; It is noted upon the record that the 
witness has before him Plaintiff Petitioner's 
Exhibit 1 for identification and that he is referring to 
it as he is testifying. 

0 Mr. DeSalvo, when did you first discuss the 
Oswego Reliance? 
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THE COURT: March 17 of what year? 

THE WITNESS: 1971. 

0 What is the first name of Mr. Theodoracopulos? 

A Harry. 

Q Where was the lunch; do you remember? 

A I don't remember the name of the restaurant. 

It is an Italian restaurant up on Central Park near 
Columbus Circle. 

Q What did you say to Mr. Theodoracopulos and what 
did he say to you? 

A I couldn't remember the exact words, but we 
discussed the market in general at that time and what was 
the outlook for the future. 

THE COURT: Future of the market or what? 

THE WITNESS: The future of the market. 

THE COURT: Of \i^at market? 

THE WITNESS: The tanker market. 

THE COURT: Of the hiring and chartering of 

tafikers? 

THE WITNESS: That is correct. 

THE COURT: Are these large tankers, converted 
Liberties, short tankers or what were they? 

THE WITNESS: Anywhere from, say, 20,000-ton size 
on up to larger sizes then which maybe^was 250,000. We 
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Q At that time were you authorized by owners to 
o&r the Oswego Reliance? 

A No, I was not. 

MR. GILCHRIST: You are directing your 

questions now to the luncheon? 

MR. ESTABROOK: That is right, the luncheon. 

THE COURT: To the tine when he talked with 

Theodoracopulos on March 17,1 971. He says at that time 
he had not approached the owners yet. 

Q Did Mr. Theodoracopulos nudce you any definite 
offer or did he just — 

A No, he did not. 

Q After lunch did you investigate further the 
possibility of chartering the Oswego Reliance? 

A Yes, I did. 

Q What did you do? 

A I'm not sure which order came first, but I believe 
I asked Mr. Germane, the o%mer's representative, if the 
vessel was still available and he was still talking in the 
same rate levels that he had been in the sornlng. I then 
talked to Mr. Theodoracopulos and told him the vessel was 
available, did he have interest. 

0 What did he say then? 

A He said "Yes, bring an offer in." 
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Q Then what didyou do after that? 

A Called Mr. Germano to get a firm offer on the 


vessel. 


Q Did you get one? 

A Not imediately. I guess I'd have to look back, 
but it was about forty-*fiv«. minutes or an hour later that 
the ship became free from other business he was working 
and then he gave us an offer. 

Q And you recall what the offer was? 

A I would have to refer to the notes. I don't 
recall the exact rate. 

The (Vi 9 inal offer, according to my notes, 

was $5.75. 

THE COURT: Who gave you that figure? 

THE WITNESS: Mr. Germano. 

THE COURT: Of the owner company, the plaintiff? 

THE WITNESS: The owner company, Bethlehem, to me. 


Bethlehem Steel. 


THE COURT: Interocean Shipping? 

THE WITNESS: Yes. 

THE COURT: What was that price he gave you? 

THE WITNESS: $5.75. 

THE COURT: What is $5.75? 

THE WITNESS: He would pay $5.75 for each deadweight 


\ 
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ton per month of the vessel. 

THE COURT: It was a registered vessel and you 
knew its tonnage? 

THE WITNESS: He gave me all the terms of the 
vessel, which was basically not too different from the 
final 49,283 deadweight. 

Q Who did Mr. Theodoracopulos represent himself as 
representing at this time? 

MR. QILCHRIST: I object to the form of the 

question, your Honor. 

THE COURT: Overruled. 

THE WITNESS: May I answer that? 

THE COURT: Yes. 

A I don't believe he told me any particular 
representation at this time. I knew who the gentleman 

was. 

Q Did you know tdio the charterer was to be? 

A I did XK>tknow the style of the charterer on the 
first offer. 

Q Did Bethlehem Steel indicate who the charterer 
should be? 

A They asked me who it was to be. I told them to 
my knowledge it was represented by National Shipping and 
Trading. niey said they would have to check with their 
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2 

people about who the charterer was and see what necessary 


3 

arrangements or guarantees could be given. 


w 4 

THE COURT; Had you prior to the date of March 17th 


5 

of 1971 closed any prior charter with National? 


6 

THE WITNESS; Yes, air. 


7 

THE COURT; Had you negotiated any prior charter 


8 

with National through Mr. Harry Theodoracopulos? 


9 

THE WITNESS; Yes, sir. 


• 

THE COURT; Did you know when you closed that 


11 

prior charter what office or connection he had with that 


12 

company? 


13 

THE WITNESS; No, not exactly. I wouldn't know 


14 

his official title in the company. 


15 

THE COURT; Had he acted for them in the prior 


16 

negotiations and prior charters? 


• 

THE WITNESS; Yes, sir. 


18 

THE COURT; How long befoaethis March 17th 


19 

date that you are t.Uin, u. about wa. thi. prior charter? 


20 

THE WITNESS I Approximately two years prior to 


21 

that date. I have been in the brokerage business throughout 


22 

all that time. 


23 

THE COURT; How many prior charters were there? 


24 

THE WITNESS; This would be just recollection, 


25 

but I would say four or five. 
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2 

THE COURT; Proceed, Mr. Estabrook. 


3 

Q Did the name of Hellenic appear during this first 


4 

negotiation? 


5 

THE COURT:Was it mentioned? 


6 

Q Was it Mentioned? 


7 

A No. 


8 

Q What was the form of the charter to be; was that 


9 

discussed? 



A Yes, it was offered on Mobil time. 


1 

11 

THE COURT: What is Mobil time? 


12 

THE WITNESS: Zt ill a form of charter party put 


13 

out by Mobil Oil Corporation. Most of the major oil 


14 

companies have their own for one reason or another, but this 


15 

one bdh principals were familiar with so this was the one 


16 

used. 


• 

THE COURT: What form of charter had you used 


18 

in]pttr prior dealings with National? 


19 

THE WITNEM: Nell, they %«eren't — all the 


20 

dealings weren't on the time charter basis which 

1 

21 

this form is. Some were single voyage or consecutive 


22 

t 

voyage, which is a different form, as I recall, the one 

1 

23 

previously that we had done since I ha.I been there on time 

1 

24 

charter was on Mobil tine. 

1 

25 

0 You got these things from Mr. Gemuuio; is that 
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correct? 


Honor? 


That is correct. 


Did you give these figures to somebody then? 

Yes,I gave the firm offer to Mr. Theodoracopulos. 
Did Mr. Theodoracopulos reply to that? 

Yes, he gave ms a counter offer. 

This was by telephone, was it? 

That is correct. 


What was the covinter offer? 


Do you want me to go through all the terms, your 


THE COURT: I don't want you to do anything 


but answer the question that you were asked. 

A Okay. The counteroffer on hire was $5.50 per 
ton.. Xt was stated that Hellenic International Shipping 



S.A. of Panama would be the charterer. 

THE COURT: Who suule this counter offer? 

THE WITNESS: Mr. Theodoracopulos. 

THE COURT: How did you contact him? 

THE WITNESS: On the telephone. 

THE COURT: Where did you get him on the phone? 
THE WITNESS: At his office in New York. 

THE COURT: Tell us, if you remember, when you 

did tkuktf what date? 
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THE WITNESS: Approxiaately 4 o'clock on the 


17th of March 1971. 


THE COURT: What said on that telephone 

conversation you had with Thaodoracopulos? 


THE WITNESS: I related to him the full offer 


as follows: 


The Oswego Reliance, and ore-oil carrier, 49,283 
dead%#ei 9 ht, 39 fstet 5/8 inch draft, 16.5 knots on 100 tons 
Bunker C per day, cubic capacity of 1,968,842 cubic feet 


at 98 per cent. 


'Crude/or 


maximum three grades within 


natural segregations; maintain heat 135; coiled wing tanks only; 
delivery one safe port Persian Gulf excluding FAO and Abadan 
charterer's option*... Redlivery one safe Persian Gulf at 
owner's option." 

MR. GILCHRIST: I think we can stipulate that — 

THE COURT: It would be better if he gave us his 
testimony, please. 

I 

MR. GILCHRIST: He is simply reading, your Honor. 

THE COURT: 1 don't know what he is refreshing 

his recollection from. 

MR. GlliCHRIST: He is reading%ord for word from 
this exhibit. 

THE COURT: It has not been offered, has it? 
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MR. GILCHRIST: It has been marked for 


25 


ident1£ication. 

THE COURT: Yes. That is not an exhibit you 
objected to. If you want to let that in evidence he can 
then summarize it fr'Mn that exhibit. 

MR. ESTABROOK: I would like the witness to 

go ahead. 

THE COURT: There is no concession that it 

may be received in evidence. Go eUiead and tell us what you 
said to this man when you spoke to him on the tdephone. 

A Lay days were March 31st to April 15, 1971; 

ETA April 1st, trading worldwide within IWL, and that is 
Institute Warranties Limits excluding China. 

THE COURT: What do you meem by "Institute"? 

THE WITNESS: It is an insurance — 

THE COURT: A Lloyds institute? 

THE WITNESS: There is an American institute 
warranties limits and foreign but it is trading within 
or without insurance in the various areas at different 
times of the year, excluding China, North Vietnam, North 
Korea, Cutba, Israel and all other communist countries. 
Overtime and petties $750 per month,,rate $5.75 per dead¬ 
weight ton per month. Suitable drydock clause scheduled 
for November, 15 days one year, plus or minus 15 days. 

SOUTMCmt oisthict count ncnontins, u.s. counthouk 
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-Modisl time sub details. 

That was the offer given to Mr. Theodoracopulos. 
His counttr offer was as follows: 

was the pumping capacity of the ships? 

Review the performance every six months. 

He accepted the offer with these alterations; 

One year plus or minus 30 days. Overtime and 
petties $500. Batm $5.50 per deadweight per month. 

Mobil time excluding clauses 9, 12AII, 12BII, and 
12BIII. 

What were the last two cargoes? And the suitable 
drydock clauae was to be worked out with sufficient ad¬ 
vance notice. The charterer was to be Hellenic 
International Shipping S.A.of Panama. 

Q Was Hellenic International Shipping S.A. of Panama 

identified? 

A A« a subsidiary of National Shipping. 

0 Who told you that? 

A Mr. Th e o doracopulos. 

Q What did you do than after you got this counter 
proposal? 

A I passed this proposal to Mr. Germano on the 
phone. 

Q What did he reply? 
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THE COURT: When? 

THE WITNESS: These offers and counter proposals 

were for reply of 4:55 p.m. March 17, 1971. I don't know 
the exact moment in which I got the counterproposal from 
each party, but it ranged from between 4 to 4:30 as the 
conversations went back and forth. 

Q What did Nr. Germano tell you? 

A He gave me the paosping capacity of the ship 
as being three pumps, 1300 tons water per hour each at 
100 PSI. He told BUS the last t%#o cargoes were dirty 
petroleum products. Otherwise he agreed to the counter¬ 
offer with these alterations: Overtime and petties, 

$750 per month. Charter hire $5.65 per deadweight per 
month. 

THE COURT: What do you mean overtime and petties 
$750 per month? 

THE WITNESS: It is customary that the owner 

get paid some extra money for the crew overtime victualling, 
cable expense and such rather than leave this an open 
term, as the charters had been dene years ago, by most 
people who negotiate a figure in the negotiations today. 

Q What did you do after this telephone conversation 
with Mr. Germano? 

THE COURT: What did Germano.say about this 

I 
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offer? 

THE WITNESS: He gave me a counter offer of $5.65. 

THE COURT: When that happened — 

THE WITNESS: I called Mr. Theodoracopulos and 
gave him the counter offer. 

Q What did he say? 

A He gave back at $600 for overtime and petties 
and $5.55 for charter hire. 

Q What did you do then? 

A Passed that to Mr. Gerraano on the phone. 

Q What did Germano do ? 

A He came back at $5.60 for the charter hire, $750 
for the overtime and petties. 

Q What did you do then? 

A Passed that to Mr. Theodoracopulos and he accepted 
that proposal. 

THE COURT: What did he say? 

THE WITNESS; I wouldn't know the exact phrase. 


But we usually say "You are confirmed." 

THE COURT; If I understand it, then in your con¬ 
versations back and forth biween Theodoracopulos and this 
man representing the owner you disclosed to each what parties 
were interested in the transaction? 

THE WITNESS: That is correct. 
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29 


2 

3 

4 

5 

6 

7 

8 
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THE WITNESS: That is correct. 

THE COURT: And you never put them in direct 
contact with one another? 

THE WITNESS: No. 

THE COURT: And they didn't ask to be put in 

contact one with the other? 

THE WITNESS: No, they did not. 


15 

16 
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THE COORT: Were you the negotiator acting for 
both of them then by telephone? 

THE WITNESS: I wouldn't say I was the 
negotiator. I passed their negotiations back and forth. 

THE COURT: You were the broker? 

THE WITNESS: The broker. 

THE COORT: All right. How are you paid? 

THE WITNESS: The owner pays a percentage of the 
charter hire as cosed-ssion. 

THE COURT: Is that usual in the market? 

THE WITNESS: Yes, sir. 

THE COURT: Is that set by any agreement? 

THE WITNESS: No, it is sort of customary to be 
1-1/4 per cent, 1-1/4 per cent of all monies phid under the 
charter party of the charter hire paid. 

Q Did you discuss the relationship between National 
Shipping and Trading and Hellenic? 

A Yes. Mr. Germano wanted some — Bethlehem 
wanted some guarantee 4rtJO Hellenic Shipping ft Trading 
was. 

Q Did you point this out to Mr. Theodoracopulos? 

A Yes, I did. 

Q What did he say? 

A He said appropriate guarantees could be given. 
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Q By th« W9y, when was this last telephone 
conversation with Mr. Theodoracopulos? 

A I'd say about 4:45. 

Q Of what date? 

A On March 17. 

Q What did you do then? 

A I typed up at our office, had our office type 
up the two Telexes which went out to both parties 
confirming the negotiations. 

Q I show you two papers and ask if you recognize 

them? 

A Tes, sir, those are copies of Telexes we sent. 
THE COURT: What is this Telex? Just state it 
for the record so we know. 

THE WZTRES8: It is basically what Mr. Estabrook 
referred to in his opening. 

THE COURT: What is it? 

THE WITHEBS: It just outlines — 

THE COURT: It Is a oiachine, is it? 

THE WITNESS: Yes, sir. 

THE COURT: Can you typewrite yotir message 
like a cable on the typewriter? 

THE WITNESS: You type it and it goes directly 
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to the receiving party'• nachine in their office. 

THE COORT: They have their receiving machine 
in their office? 

THE WITNESS: That is correct. 

TUB COORT: And It 1. l«»dl.t.ly tr««.ittedj 
THE WlfUfiSS: That is correct. 

THE COURT: So you set out what you call a 
confirmation, did you? 

the WITNESS: Tes. 

the COURT: By Telex addressed to _ 

the HimESS: »ou gat an anamr back from aaeh. 
THE COOEI: YOU aend It out addraaaad to whom? 
THE MITHESS: Mr. Thaodoracopuloa for National 
Shipping and for Mr. Ton, Garmano at Bethlaham steel. 

the COOM, Are thoee the copie. of the Telexes? 
the WITNESS: Yes, they arSe 

MRe ESTABROOK: I would like to offer them in 

evidence. 

THE COURT: Mark the one addressed to National 
a. Plaintiff Petltlonar'a Exhibit 2 for Identification. 

MR. ESTABROOK: Yes. 

THE COURT: And the other one addressed to 
Bethlehem will be Plaintiff Petitioner's Exhibit 3. 

Do you offer them in evidence? 
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NR. E8TABR00K: Tea. 

THE COORT: Any objection? 

NR. GZLCHRZ8T: I would just like to ascertain 
what the originations of these two copies were; whose 
offices they casw from and «diose Telexes. 

THE COURT: He said they cane from him. 

THE WITNESS: They came from our office. 

THE COURT: Prom Poten? 

THE WITNESS: That is correct. 

NR. GILCHRIST: That is a Xerox, isn't it? 

THE WITNESS: That is correct, a Xerox copy of 
our original Telexes. 

0 Do you hare the original with you? 

A I don't know if I have the originals. I have one 
of them, but I don't knew if I have the other one. 

NR. GILCHRIST: Hay I compare, your Honor? 

THE COURT: Yes. 

Suppose we take them At this point in 
evidence subject to comparison. If you find a variance 
you can use that for cross examination of this witness. 


HR. GILCHRIST: All right. 

(Plaintiff Petitioner's Exhibits 2 and 3 received 
in evidence.) 


THE COURT: Subject to verification by Nr. Gilchrist 





mcsg 5 DeSalve-dlrect 

Did you get any response by Telex? 

THE WITNESS: No, sir. You get the answer back 
on the machine from each company and —> 

THE COURT: Did you get it? 

THE WITNESS: No. You get an answer back on the 
machine at the bottom knowing that they received it. There 
was no verbiage back. 

THE COURT: So that is on your machine it 
b*ck that the message was delivered; is that correct? 

THE WITNESS: That is correct. 

THE COURT: To the party by Telex to whom you 
had addressed it? 

THE WITNESS: That is correct. 

THE COURT: But you didn't get any message back 
directly from those people saying "confirmed” or "accepted"? 

THE WITNESS: No. That had already been done on 

the phone. 

THE COURT: On the phone? 

THE WITNESS: This was just — 

THE COURT: Is this the usual way of having 
confirmation? 

THE WITNESS: We always do it. I don't know 
if everybody does it, but on a time charter we always 
put it on the Telex so there is no question if one party 
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thinks they said something the other one didn't think they 
said. 

THE COURT: All right. 

Did you receive any protest from them when you 
sent this out? 

THE ffITNESS: No, I did not. 

THE COURT: By return Telex? 

THE fOniBSS: No. 

THE COURT: That they rejected the terms or that 
the terms were not as they had agreed? 

THE WITNESS: No, sir. 

Q I show you a paper and ask if this bears your 
signature? 

MR. BSTABROOK: Could I have the original? 

A Yes, it does. 

0 What is this paper? 

A It is a statement taken( in our office) ~ l really 
don't know the exact date — but shortly after — 

THE COURT: What date is on there? 

Tell ns. 

THE WITNESS: 6 of April, 1»71. 

0 Who took the statement? 

A Taken by Mr. Joe Kelleyand • shorthand reporter 
and Notary Public of the State of New York. 
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I 


2 

0 This was signad by yon? 


3 

A Yes, it was. 


4 

0 When was it signed by you? 


5 

A The 14 day of May, 1J71. 


6 

MR. ESTABROOK: I ask that this be marked 

1 

1 

7 

for identification. 

i 

xxxx ® 

(Plaintiff Petitioner’s Exhibit 4 marked for 

1 

1 

9 

identification.) 


• 

Q Mhat happened in relation to the Oswego Reliance 


11 

after that? 

1 

12 

A Mell, we started to work on the terms of the 

i 

13 

ehart.r that had net bean eenapletely agre«l. The drjdockine 


14 

elauee ~ we started to luke up the working copy of the 


15 

charter party. 


16 

MR. GILCHRIST: Ifho is "we"? 

1 

• 

I THE WITNESS: Poten 6 Partners. 


18 

0 Did you have any further discussions with either 


19 

Mr. Theodoracopulos or Mr. Germano? 


20 

A Yes. I don't believe so on the day of the 17th. | 


21 

We started on the 18 to draw up the working copies of the | 


22 

charter party, get the necessary further details for that | 


23 

to be sent to both parties. ! 


24 

1 

Q Did Poten 6 Partners do any further work in 


25 

connection with the vessel? 
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A I wouldn't recall the exact — I don’t recall 
the exact dater butr yes# we offered the ship out on a 
single voyage charter. 

Q Who suggested or authorized that? 

A Mr. Theodoracopulos. 

Q Were you able to fix the ship on a single 
voyage? 

A NO, sir. 

Q Was there any discussion as to other terms of the 
charter party? 

V 

THE OOORT: When did he say to offer it on a 
voyage charter? 

THE WITMESS: I don't recall the exact date, 
whether it was the Friday or the Monday. 

THE COUHTt Row soon after the 17 was it? 

THE WITNESS: I think the 17 was a Wednesday, 
wither Friday the 19th or Monday would be the 22. 

THE COURT: How did yt,u receive this 
authorisation to offer it for a voyage barter? 

THE WITNESS: By telephone. 

THE COURT: What did he say, if anything, on the 
phone at that tine. 

THE WITNESS: Chevron, Standard Oil Company of 
California was open for a siadlar size vessel in the Persian 


ll 
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Gulf. 

THE COURT: Who said this? 

THE WITNESS: They put out an order to brokers. 

THE COURT: You say that you offered it on a 
voyage charter? 

THE WITNESS: Yes. 

THE COURT; And you did that after you had 
sent out this Telex which you say had been accepted by 
National or by Hellenic? 

THE WITNESS: Yes, sir. 

THE COURT: You say that you received this 
authorisation on the Friday? 

THE WITNESS: I don't renMsdber whether it was a 
Friday or Monday. 

We had an order that was telephoned to us fron 
Standard of California, also to siany other brewers. One 
of the principals that \te called was Mr. Theodoracopulos 
asking hin if he wanted to offer this vessel on this 
piece of business and he said yes, he would. What rate 
he offered ise, I don't recall the exact rate, but I believe 
it was world scale 160, which is a fom of — world scale 
is a book that is put out listing base rates between 
various ports. 

THE COURT: Where was this voyage to be from? 
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A 

THE WITNESS: Th«y askad for aavaral options 


3 

but, as I racall, it was to ba Parsian Gulf to South 


4 

Africa. 

■ 

5 

THE COURT: That was within tha tarms of your 


6 

Talaxad charter, was it? 


7 

THE WITNESS: Yas. 


8 

THE COURT: And Thaodoracopulos told you that you 


9 

could offer it? 


• 

THE WITNESS: That is correct. 


11 

THE COURT: Por one voyage? 


12 

THE WITNESS: That is correct. 


13 

Q What happened? What did you do? Did you offer it? 


14 

A well, we called up the charter people in 


15 

Standard Oil of California — I don't recall which 


16 

particular individual it was at that tiae — and toldthem 


• 

we could offer then this ship, the size and description 


18 

r 

and w6uld they want the offer, and they asked for more 


19 

the ship, which we gave them, but they would 


20 

not accept the offer unless the vessel was entered in 


21 

TOVALOP. 


22 

Q What is TOVALOP? 


23 

THE COURT: Re has already told ns. 


24 

That is the sea pollution agresnsut. 


25 

THE WITNESS: Tes, pcoteeting the ship against any 
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aaseasment for oil pollution to the ahoraline. 

THB COOKT: Payable to the national governments? 

THE HZTHESS: That is correct. 

THE COOET: As distinguished from local owners. 

Q Had TOVALOP been mentioned earlier in the 
chartering arrangements? 

A No, sir. 

Q And in lf71 could you say whether there was any 
custom for T0VAIX>P ttombershlp for oil tankers? 

A Just about this time was the transitionary 
period trhere major oil coag>anies were starting to require 
it. Some owners belonged and sosw did not. 

THE COUNT: Has it after the Torres Canyon? 

THE WITNESS: Tes. 

Q In lf71 was there any eestom as to who %»ould pay 
for TOVALOP fees? 

A It was a negotiated item. 

0 What did you do after you heard from Standard 
Oil of California? 

A I told Mr. Theodoraoepiaos they wouldn't accept 
an offer unless the vessel was entered in TOVALOP. He 
•aked me to find out if the vessel was. 

Q What did you do then? 

A I called Mr. Germane and I asked him and he 
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said no» it was not; that It had bssn under consideration 
but that Bethlehem Steel was self-insured and had not done 
anything about TOVALOB. 

Q Ifhat did you reply to that? 

A Z told him that I thought they were going to 
have to; that more and more companies were demanding that 
and I thought that in this instance that it would be 
extresmly difficult for Mr. Theodoracopules to offer the 
ship in contract, anything that was not under TOVALOP. 

0 Mas that your personal opinion? 

•a 

A Tes, it was. 

0 Mhat did Mr. Germano say? 

A He said they would take it up in general with 
their insurance people and management and get back to me. 

Q Mhat happened next? 

A Zt was several days before they were able to get — 
Z think two days before they had management's approval 
to go ahead with their whole fleet into TOVALOP and then, 
of course, it had to be the actual registry of the 
vessels in TOVALOP, idiich took another day or so before 
it was done. Z told Mr. Theodoracopuloe at that time that 
the vessel was going to be entered into TOVALOP, and 
Mr. Germano said that the cost should be for charterer's 
account. Mr. Theodoraeopulos didn't agree with that. 
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Were there any other items discussed? 

A wa were continuing to discuss the wording of the 
drydocking clause. 

Q What was the purpose of the drydocking 
clause? Give us the background? 

^ Formerly in the charter form there was a clause 
that the vessel is drydocked prior to delivery, it is 
fairly customary these days that it is not. However, 

■ome stipulation then has to be changed. Usually in a 
short-term charter like this a vessel will not drydock 
during a 12-month charter. However, in this case it was 
discussed during the negotiations to be in November for 
15 days and we had to work out the necessary wording 
snd notice to be given, proper wording to the clause. 

Q Do you have an opinion as to whether the 

drydocking clause is a major or essential part of the 
charter? 

the COURT: I don't think that is competent 
«t this time or relevant here. 

MR. BSTABROOlt Thank you. 

the COOWi I think Jvigm Tiiib«ra nnd. coimat 
on thl. in hi. opinion, i think thor. i, .on, writing 

hor. on it. Bonmr, go nhand. i win i.t bo annwored 
SO we will have a coaiplete record. 
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This is an Inspection generally taken either 
«ft«r (one disutar or atrandlng or grounding or a hull 
Inupoetion for purpoaoa of Inauraneo, isn't it? 

TIB mimss: No, sir, osually ones a ysar, 

•Tury 1» aonths or two years, dsponding on tha individual 

•xmars, tha ship is drydoeksd for normal overhaul, bottom 
painting. 
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8 

2 

THE COURT: Hull inpsection too? 


3 

THE WITNESS: That is correct. 

1 

4 

THE COURT; It is required by the insurance 


5 

underwriters, isn't that right? 


6 

THE WITNESS: That is right. 


7 

THE COURT: I think we can alnvost take this as 


8 

being a matter of common knowledge in the oiaritime field. 


9 

THE WITNESS: Yes, sir, every ship drydocks. 

• 

10 

Q What considerations enter into the selection 


11 

of a drydocking port? 


12 

A I am sure from the owner's standpoint he wants 


13 

to go where the cost is low euid he can get the job done 


14 

in the speediest time and so on. Positioning of the 


15 

vessel is one thing where we would want — ^I don't think 


16 

it pertains in this case, but there are times where there 

• 

17 

is a guarantee. There are certain guarantees where you 


18 

have to go back where the ship was built. 


19 

Q Does it depend on the trade that the vessel was ii 


20 

at the time? 


21 

A Yes. 


22 

Q When a vessel is drydocked who is paying for the 

- 

23 

vessel? 


24 

A The vessel is off hire at that time. It is for 

- 

25 

the ownei's account. 
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Q And if the vessel has to proceed to another 
port who pays for the vessel wh^le she is steaming to the 
drydock port? 

A The deviation time is paid by the owner. 

Q The deviation time is what? 

A If it was gsing from the Persian Gulf to Rotterdam, 
thatamount of mileage back from Rotterdiun back to the 
Persiem Gulf for the next loading is taken as normal. 

If the ship then has to — and takes additional time to 
go into the Mediterranean for drydocking, that additional 
time is for the ovmer's account. 

Q What happened then? 

A Well, we had gone back and forth two or three 
times on the TOVALOP. 

As to who is going to pay for this insurance, 
neither side altering their position. We had gone back 
and forth on the drydocking clause wording with suggestions 
from the owners and counter suggestions from the charterers 
with ch^ulges being made. We had made up a pro forma working 
copy of the chater party to send to both parties to look 
at. Then, I believe it was on Tuesday the 23rd — 

I would have to check the exact date, but I believe it 
was Tuesday, the 23rd of March that I received a Telex from 
Mr. Spears saying that negotiations had been suspended. 
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TBB comert Ifho is Mr. Spsars? 

THB wmiBSSt He works with Mr. Theodoracopulos. 
THE OOORT: Mhat does he do there? 

THE MITNBSS: Well, I don’t really know as I am 
qualified to say that. 1 don't know. I know he has worked 
with Mr. Theodoracopulos for swny years. 

THE COURT: What time was it that you got this 

massage? 

THE WITRES8: The negotiations had been going 
on with Mr. Theodoracopulos. 

THE COURT: Let me finish my question. 

When was it that Spears contacted you about 

this? 

THE WITNESS: Tuesday morning. 

THE COURT: What day? 

THE WITNESS: I bellewe it was the 23 of March. 

I would hawe to ^eck. 

THE COURT: MarcA 23, 1971? 

THE WITNESS: Tes, sir. 

THE COURT: How did he contact you? 

THE WITNESS: By telephone. 

THB COURT: Is his office here in New York? 

THE WITNESS: Tes, sir. 

THE COURT: What did he say to you in substance 
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and what did say to him? 

THE WITNESS: At that time he asked me if the 
drydocking danse that he had given me the previous evening 
at approximately 5:15, 5:20 to give to Bethlehem had been 
passed on to them. X said "No, it had not.” 

He said "Do not do so." 

This was approximately 9:00 in the morning. 

Shortly thereafter, 9:30 to 10 o'clock we had a Telex from 
National Shipping saying they considered the negotiations 
■uspended as no agreement had been reached. 

THE COUNT: Have you got a copy of that Telex that 
you received? 

THE WITNESS: Tbs. 

THE COUNT: I don't like to do this, Mr. Estabrook. 
Forgive me. 

THE WITNESS: No, I don't have that. I Tiave the 
one that we sent quoting it. 

THE COUNT: We want the Telex that you say you 
received from Hellenic or from National. 

THE WiniESS: I don't have that one with me. I 
have the copy that was -- 

THE COUNT: Have you got it, Mr. Gilchrist? 

MN. 6XLCHNXST: Yes. 

THE COUNT: Mr. Gilchrist produces from his files 


a copy of the Telex sent on what date? 
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THE irZTlfBSS: March 24. 
the COORT: 1971? 

THE HITUESSx Taa» air. 

THE COURT: la that what you are looking at now? 
THE MITNESSt That ia correct. 

THE OOORT, L.t u. wrL It no. for ld.ntlflc.tlon, 
MR. ESTABROOX: May I mark thia? 

MR. GILCHRIST: Yea. 

(Plaintiff Petitioner’a Exhibit 5 marked for 
identification.) 

the COURT: Za thia Plaintiff Petitioner'a 
Exhibit 5 the Telex that you received? 

the KZTIIBSS: Tea. I do have it here. That ia 
the receipt from - i do have the copy of our Telex. 

the COURT: He'a got the original. Better to 
®erk the original. 

Do you offer it in evidence? 

MR. ESTABROOX: Tea, I do. 

MR. GILCHRIST: Ho objection. 

THE COURT: Received in evidence by conaent. 

(Plaintiff Petitioner*a Exhibit 5 received in 
evidence.) 

THE COURT: Pleaae let me read it. 

(Pauae.) ^ 
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THE COOET: All right, you may continue. 

Q Before you received Exhibit 5 had you received 
any coimninicationa as to whether or not Hellenic was a 
subsidiary of National? 

A Z have no Hellenic comiunications, no. 

0 Had you received any connunications as to the 
barter rate, $5.(0 a ton? 

A Mo, sir. 

THE COOKTt When you received Plaintiff's 
Exhibit 5, what did you do? Did you send any Telex to 
Znterocean? 

THE NiniESSt Tes, Z sent it right on to 
Znterocean, quoted it directly. 

THE OOONT: Have you a copy of your Telex that 
you sent to Znterocean? 

0 Zs this the copy of the Telex you then sent 
to Znterocean? 

A Tes, sir. 

Q What tiiss did you send it? 

A Zt was seat at 11:35 in the noming. 

Q What tias did you reoeive the message from 

National? 

A 11:30. 

ME. ESTABEOOK: Z offer this Telex to Znterocean as 
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Exhibit 6, 

THE COURT: Any objaetiop? 


NR. GZLCHRlETt No objection, your Honor. 

THE COURT: Received in evidence by consent. 
(Pleinti£f Petitioner's Exhibit € received in 
evidence.) 

THE COURT: Did you also send a copy of this 
Telex to National Shipping? 

THE WITNESS: No, sir, that is the one I had 
received froa thea. 

THE COURT: You didn't send thea a copy of this? 
This is the one you sent to National? 

THE WITNESS: To Bethlehea Steel. 

THE COURT: To Znteroeean? 

THE WITNESS: That is correct. 

THE COURT: Did you get a reply to this? 

THE WITNESS: I got a telephone call. I don't 

recall — 

THE COURT: You mmy continue, Mr. Estabrook. 

NR. ESTABRCXnC: Yes, sir, thank you. 

THE COURT: He said he got a telephone call. 

Q Who did you get your telephone call frfss? 

A Mr. Qeraano. 

0 What did he say to you and what did you say to hia? 
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2 

A I asked him if he had gotten the Telex that I had 

3 

sent and he said^ yesr he had and that they were going to 

4 

discuss it internally and get back to me. 

5 

0 What happened then? 

6 

A Well, they got — I don't recall the exact timing 

7 

of it but Mr. Germano called back and said they would 

8 

accept the drydocking clausa and TOVALOP fees for their 

9 

A 

account. 


MR. GILCHRIST: This is after you had passed the 

11 

Telex? 

12 

THE WITNESS: That is correct. 

13 

Q What happened then? 

14 

A I passed that information on to Mr. Spears on 

15 

the telephone. 

16 

Q What did he say? 

• 

A He said there was no reason to discuss it; that 

' 18 

the Telex stood for itself. 

19 

Q What was the state of the market at this time? 

20 

A As I recall, it was starting to fall. 

21 

Q Did you continue to act in connection with the 

22 

Oswego Reliance after this? 

23 

A Yes, we did. 

24 

0 State briefly what you did? 

25 
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A There were a series of Telexes that went back and 
forth at later dates. Bethlehem, Interocean, then had 
to charter the vessel out on the spot market because the 
vessel was practically prompt. They sent a Telex each 

time saying what they were going to do, which we forwarded 
on to National. 

Q Did National change their position after 

Mr. Spears' Telex on March 24? 

A Not to my knowledge. 

0 I show you a paper and ask what this is? 

A It is a draft form of a letter of guarantee. 

Q Who prepared it? 

A It does not say so on here, but similar to ones 
that I prepared. 

MR. GILCHRIST: What? 

THE WITNESS: There is no indication on here 
that I actu«l*y typed this one, but it is similar to ones 
I have prepared, the same verbiage. 

MR. GILCHRIST: Did you prepare it? 

Don't you know? 

THE WITNESS: We prepared one like this. I don't 
say that this particular copy l typed, that our office 
typed because there is no indication on here. 

0 Did you prepare a draft form guarantee? 
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2 

A Yes. 



3 

0 What did you do with it? 

1 


4 

A I sent a copy to Mr. Germemo. 

1 


5 

Q Did you send a copy to wybody else? 



6 

A No, I did not. 



7 

MR. ESTABROOK: Mark this as Exhibit 7 for 



8 

identification, please. 


xxxx 

9 

(Plaintiff Petitioner's Exhibit 7 marked for 


• 

10 

identification.) 



11 

MR. ESTABROOK: You may examine. 



12 

THE COURT: Don't you offer it in evidence? 



13 

MR. ESTABROOK: I will offer it in evidence now. 



14 

THE COURT: Any objection? 



15 

MR. GILCHRIST: I have no objection as such, your 



16 

Honor. 


• 

17 

THE COURT: All right, received in evidence. 



18 

(Plaintiff Petitioner's Exhibit 7 received in 


xxxx 

19 

evidence.) 



20 

THE COURT: Cross examine. 



21 

MR. ESTABROOK: I have one more thing, your 



22 

Honor. 



23 

THE COURT: Do you reserve your cross examination 



24 

now and wish to call your witness? 



25 

MR. GILCHRIST: Yes. 
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THE COURTt You hav« no objection to that, 

Mr. Ettabroolc7 

MR. ESTABROOKt No, I have not. 

THE COURT: Call your witness now out of turn. 

Mill you please wait, sir? 

THE KiniBSSt Yes, sir. 

(witness excused.) 

MR. E8TABROOK: I had forgotten to put in 
evidence the Mobil tiae fon charter, so if we put the other 
witness on now I will call Mr. DeSalvo back to put it on 
later. 

THE COURT: Is this conceded to be a copy of the 
Mobil form charter? 

MR. GILCHRIST: Did you have a letter of 
transmittal? 

MR. B8TABR00K: Yes, but I wanted to put that 
one in because that one shows the date it was printed. 

THE COURT: We will do it later on before the 
cross examination begins. 

Do you want a recess for five minutes? 

MR. GILCHRIST: Yes, if your Honor please. 

(Recess.) 

THE COURT: Call your witness. 

MR. GILCHRIST: Mr. Porvarcher, please. 
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MR. GILCHRIST: No, your Honor. Mr. Porvancher 
ia being offered as — 

THE COURT: This case has nothing to do with 
average adjusting. 

MR. GILCHRIST; Mr. Porvancher is being offered 
as an expert witness on marine insurance. 

THECDURT: Yes. 

MR. GILCHRIST; And I intend — 

THE COURT: An expert in what field? 

MR. GII^HRIST; The whole field of marine 
insurance, the placing of marine insuremce, the coverage 
you should have. 

THE COURT: Marine Insurance bro'cerage? 

MR. GILCHRIST: Correct. 

THE COURT: Vfhat is customary from a broker's 
point of view? 

MR. GILCHRIST: Yes. 

THE COURT; I will take it. 

Q Can you give us a brief resume of your experience 
in this field? 

THE COURT: Maybe i Estabrook would concede 
he is a qualified marine insuremc«j broker. 

MR. ESTABROOK: I will concede that. 

Mr. Porvancher is a qualified marine insurance broker. 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: Familiar with the market here in 
New York and practice here in New York. 

0 Do you do the marine insurance brokerage for 
National Shipping? 

A Yes, I do, sir. 

Q How much of your overall business does the 
National account represent? 

A Approximately 10 per cent of our overall marine 
business. 

THE COURT: How long have you been writing 
that insurance? 

THE WITNESS: I have been writing their insurance 
from about 1958. 

THE COURT: And they are a good account? 

THE WITNESS: Yes, they are, sir. 

Q How much of your business, Mr. Porvancher, 
is with tankers as opposed to the dry cargo segment of the 
shipping tonnage? 

A We place about 75 per cent of our marine 
brokerage Involving tankers. The rest would be the dry 
cargo and other tvpes of vessels. 

0 Would you'explain for the Court what a Protection 
and Indemnity Club is? 

A A Protection and Indemnity Cltib, which is normally 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 



17 


18 

19 

20 
21 
22 

23 

24 

25 


referred to as a P & I Club, is a group of shipowners who 
have banded together to share, in effect, each other's 
losses steraming from casualties at sea and it is a very 
all-encompassing group of accidents that the club covers 
other than the buically the physical damage to a vessel's 
hull. 

The ship owners through this club will appoint 
a meuiager. Normally each club has a manager. That 
manager administers the clxib, takes care of settlement 
of the losses and really one of the most importzmt 
features of a Portection and Indemnity Club is that it 
provides a worldwide network of representatives to assist 
the vessel otmer in the event he requires the need 
primarily of legal advice, security, providing of 
securitv at a moment's notice. This is really what a 
P <■ I^is^standing in an owner's place to do. 

THE CODRT: I am familiar with what it is, but 
the record should have it because it may go to somebody 
who is not familiar with it. Is it like one of these 
associations called the London Worldwide which covers 
the Carribean? 

'*utun 1 

THE WITNESS: The London Steamship Club, / the 

. . , . Club and the 

United Kingdom^la about your largesty^West England 

Club could be Involved. 
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THE COURT: All right. 

Q I« it customary for owners who have Protection 
& Indemnity coverage to be entered with such a club? 

A Well, I have been brokering for 17 years and 
during that time we have had about three shipping 
depressions. Owners will do everything in respect of 
minimising their insurance coverages with one exception 
and that is they never get rid of their P 4 i insurance 
because what P 4 i Insurance — and even as a broker we 
would say to them: "Without P 4 I insurance you might 

as well take your ship and lay it up. You just can't 
operate." 

If I CM go one step further and explain that 
an owner will take hie chances in a bad market and run his 
vessel with a minimum of insurance, become a co-insured. 

Q You mean as to hull? 

A As to hull. But his P 4 I, his protection and 
indemnity insurance — if he finds himself in an outport 
and a crew member falls into the hold and breaks his arm, 
he wants $100,000 security posted. A P 4 I Club's 
representative will provide that security and the vessel 
can move. The claim at the end of the day may be a 
thousand-dollar claim, but that $100,000 has to be posted, 
so when an owner finds himself in the position like that hi 
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ship doesn't move. | 

THE COURT: The ship is liable? i 

THE WITNESS: The ship is liable, is sei?:ed ^Uld 
will not move. Therefore, he will do everything to economize 
except not maintain his Pal insurance. I have brokered 
for 17 years. I have never done a vessel's hull without 
doing its Pal and I have done Pal and not done the hull. 

Q Can you explain, Mr. Porvancher, from the point of 
view of a charterer entering into a one-year time charter 
with a tanker owner what the advantages are to the I 

I 

charterer of knowing that that owner is entered in a P a I 
Club? 

I 

A I think the most critical point from the charterer's 
standpoint would be that if he knew there was a P a I entry 
in existence he would know that he could consider that 
other than from a marine casualty which would cause damage 
to the vessel, that that ship could perform without delay, 
without any delays. 

But what invariably happens from my own experience 
is on a Friday night or the night before a holiday 

I 

attorneys have a habit in the event of a claim of going 
into Court and seizing a vessel at 5 o'clock on a Friday 
night. If there is a P 6 I entry the club's representative 
can provide the security which is provided immediately 
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because they are known worldwider recognized clubs are 
known worldwide and a club's representative's letter or 
undertaking will be accepted and the ship will be released, 
but without a P 6 I entry the charterer would find himself 
with a vessel sitting in a port until such time as the owner 
could provide security which would satisfy the local ports 
and what em owner might consider to be satisfactory 
security in many instances and in many countries is not 
acceptable. They want either a banker guarantee or they 
want the cash there and.ships have found themselves just 
sitting idly waiting until such time as a security is 
post'^d, so I think a charterer would be vitally interested 
in knowing that the owner has P & I insurance emd I would 
bring in one other point. 

It is becoming even more common today for the 
time charterer to turn around and insist that the owner 
name him as assured within his own policy and your P fi I 
Clubs are leaning in that direction to assist. Sometimes 
they take exception, but in many instances they are going 
along with this procedure. 

Q Mr. Porvancher, would you explain for the 
Court exactly %diat TOVALOP is? 

I know your Honor is familiar with it. 

THE COURT: You go ahead and put anything you want 
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has signed agreement can be covered for his liabilities 
thereunder by his own club. This is of particular 
importance since most oil companies will not charter a tanker 
unless the owner is a party to TOVALOP." 

This document was written by Michael Holman, 
who is the manager of the West of England Steamship Owner's 
Association in 1971. I have an extra copy. 

MR. GILCHRIST: May we mark that for identification? 

THE COURT: I don't think we need that. You can 
mark it. I have seen it. Put it in for identification. 

(Defendant Respondent's Exhibit A marked for 
identification.) 

Q What is the relationship of TOVALOP to protection anfl 
indemnity cover nowadays, and when I say nowadays I mean 
as of 1971. 


A TOVALOP is the schesie itself whereby the ovmer 
by his entry signifies that he is financially capable to 
take care of oil pollution claims which may arise up to the 
limits subscribed by the TOVALOP agreement, which is 
$100 per GRT or $10 million, whichever is less. Once he 
executes the TOVALOP agreement forms emd submits it to the 
managers of the TOVALOP club in London, which is known as 
the International Tanker Owner's Pollution Federation — they 
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are the administrative arm of the TOVALOP nlan -- at the 
same time he must signify to the Federation how he oroposes 
to make good in the event a claim is brought upon the 
Federation for an oil pollution. 

That method of showing financial responsibility 
can be done one of several ways. The P & I Clubs all 
afford their members, their tanker members, the privilege 
of arranging the TOVALOP entries via them, and it simply 
entails asking your protection and indemnity club, 
indicating to them that you would like to become a member 
and the forms are sent to you completed and you are a 
member. That is about vdiat it amounts to. It is a 
separate charge vdiich the club assesses of the tanker 
members because the club has tanker and dry cargo members. 
Therefore, it is treated as a separate charge made against 
the tanker members. 

0 Can you identify this document for us, Mr. 
Porvancher? 

A Yes, this is the 1971 mile book of the United 
Kingdom Mutual Steamship Owners Association. 

Q Does it provide to its tanker-owner members 
provision for TOVALOP cover? 

A It provides to cover the owner in the event of 
a TOVALOP liability. Yes, it does. 
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THE COURT; Only against claims of a national 
government? 

THE WITNESS: National government. 

THE COURT: Hot against local owners and not 
against local governments? 

THE WITNESS: That is right. TOVALOP aids 
basically national governments in cleaning up coastlines. 

THE COURT: Coastlines where title is vested 
in the national government rather than in the local 
government? 

THE WITNESS: That is right, sir. 

THE COURT: Do you want to mark this for 
identification? 

MR. GILCHRIST: Yes. 

THE COURT: Just for the purpose of having it 
in the record, that is all. 

(Defendant Respondent's Exhibit B marked for 
identification.) 

0 Can you identify this document for us, Mr. 
Porvancher? 

A This document is the TOVALOP Handbook or 
manual which is normally given to each of the TOVALOP 
members along with a certificate of evidence that he is 
a BMmber of TOVALOP and normally if retained aboard the 
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vessel along with the certificate. It assists the 

master in having an idea as to what TOVALOP covers and what 

he is to do in the event of a claim. | 

MR. GILCHRIST: I ask that that be marked for 
identification, your Honor. 

THE COURT: Have it marked. 

MR. ESTABROOK: This is the 1972 amendment. 

THE WITNESS: There is a reprint, air, 1973. 

MR. GILCHRIST: This incorporates the 
amendments through the 14 July, 1972. 

0 Do you know, Mr, Porvemcher, what the percentaae 
is of the world tanker fleet that is entered in 
TOVALOP? 

A Yes, I do, sir. As of'July 14, 1972 some 99 per cert 
of all the tanker tonnage in the world was entered, 
excluding government agency or owned tankers and temkers 
under 3,000 gross registered tons. 

Q Do you know of any figure for the percentage that 
was entered into TOVALOP as of the end of March, 1971? 

A I «rould really answer in thin manner: 

Por TOVALOP to become effective in October 1969 there was 
in excess of 50 per cent. By the end of 1971 I believe 
the figure was somewhere close to 80, though I think you 
might strike a happy medium and figure that there have been 

m 
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somewhere between 65 and 70 entered after that time. 

But it would be a guess as to the exact amount that oiven 
moment. 

(Defendant Respondent's Exhibit C marked for 
identification.) 

MR. GILCHRIST: Your Honor, I want to show the 
witness a document which I take it counsel will stipulate 
with me is a copy of the charter party actually sioned 
by Interocean and forwarded to National on March 25. 

THE COURT: Yea. Received in evidence, then, 
by consent. 

MR. GILCHRIST: I take it, your Honor, that 
counsel intends to put this in when he recalls Mr. DeSalvo. 

COURT: I don't know whether he does or not. 

Put it in evidence as a respondent's exhibit. 

You are offering it. 

MR. GILCHRIST: I prefer to mark it one that was 
sent to us. I will offer this in evidence, then, your Honor, 
as Defendant Respondent's Exhibit D. 

THE COURT: What is the date that this was sent? 

THE CLERK: March 2 5, your Honor. 

THE COURT: It is dated March 25? 

MR. GILCHRIST: Your Honor, this is from 
Mr. DeSalvo, Poten « Partners covering letter of March 25 
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Which was passed by hand and is date stamped at National, 
1971, March 25, 5;33 p.ro. 

0 What date was it siemed and dated by Interocean? 
MR. ESTABROOK: March 25 at 10:00 a.m., your 

Honor. 

MR. GILCHRIST: It is typed here, your Honor. 

THE COURT: It says at 10 o'clock in the morning 
of March 25, 1971. is that after the Telex from National 
and from Hellenic was received and sent in which they re¬ 
pudiated the contract and said there was no contract? 

MR. GILCHRIST: Except for the repudiated. 

The Telex sent National stating negotiations 
were ended was sent on March 24. 

THE COURT: They said there never had been a 

contract. 

MR. GILCHRIST: That is right. 

THE COURT: What exhibit is that, Mr. Estabrook? 
MR. ESTABROOK: It was five, I believe, sir. 
(Defendant Respondent's Exhibit D received in 
evidence.) 

MR. GILCHRIST: Did your Honor want to see that? 
THE WITNESS: I wanted to get the number of the 
Plaintiff Petitioner's Exhibit. 

THE COURT: That is Exhibit 5, which is dated 
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March 24. All right. 

What particular significance do you want the 
Court to attach to this. Defendant's Exhibit D? 

MR. GILCHRIST: I want to show it to the witness, 
your Honor. I just wanted to get it into evidence. 

THE COURT: It is in evidence now. You have 
no objection to it, have you? 

MR. ESTT^ROOK: No. 

THE COURT: It is in evidence as having been a 
docuinent sent by the plaintiff. 

0 Mr. Porvancher, at ray request have you previously 
examined this Mobil Time Ch«.rter Party dated as of March 17, 
1971? 

A Yes, I have, sir. 

Q Have you an opinion with regard to this charter 
party with respect tc its insurance provisions? 

THE COURT: Objection sustained. I don't want 
his opinion. I ask you %qiat significance do you want 
me to attach to this exhibit? Would you take a look at it? 
I ask you as tlte attorney. We used to call you proctor. 

I always liked the expression proctor. What significance 
do you want me to attach to this? 

MR. GILCHRIST: My offer Of proof would be, your 

Honor ~ 
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2 

THE COURT: I don't take an offer of oroof. 



MR. GILCHRIST: The significance to be attached 


4 

is that one of the standard printed clauses. Clause 23, 


5 

has been deleted. 


6 

THE COURT: Has been deleted? And I wanted to 


7 

ask Mr. Porvancher — that is the insurance. 


8 

MR. GILCHRIST: That is right, your Honor. 


9 

THE COURT: Is there any other significance that 


• 

you want me to attach to this if I examine tliis? 


11 

MR. GILCHRIST: I will have other points to make. 


12 

buc I wanted to bring out with my Insurance expert his 


13 

opinion with respect to tie fnct that this clause is 


14 

deleted. 


15 

THE COURT: I don't want his opinion on that. 


16 

You have an exception to my ruling. It is deleted. 


• 

Its significance is for the Court to determine. 


18 

MR. GILCHRIST: I have no further questions. 


19 

THE COURT: I will give you an exception to 


20 

my ruling, in order to get your record c<xnplete I will 


21 

let the witr-*ss answer it so that it will be complete. 


22 

1 

I am not paying any attention to it. I am so advising 


23 

you now. But I want your record to be complete for the 


24 

purposes of revisw, so if it is appealed, if an adverse 


25 

decision is given the Court of Appeals won’t have to send 



it back for another trial. 
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2 

Q Mr. Porvancher, you heard this colloquy. 


3 

I take it and what the Judge has said that he is going to 


4 

permit -- 


5 

THE COURT: You don't have to tell him what your 


6 

opinion is as to the effect and importance of this 


7 

clause which was deleted, clause No. 23. 


8 

THE WITNESS: The clause stipulates that the 


9 

owner at its expense throughout the period of the charter 


• 

shall have the vessel fully entered in a P ft I association 


j 11 

in good standing in both protection and indemnity classes. 


12 

That clause has been eliminated and I think that the 


13 

clause itself is an important consideration for the 


14 

time charterer, not because of the fact that he would 


15 

enjoy any of the benefits of the owner's coverage, but the 


16 

mere fact that the time charterer would know that a 

i 

• 

protection and indemnity policy was in existence would 


18 

enable him to be able to act in a different manner in the 


19 

handling of the ship after he takes possession of it. 


20 

He wants to insure, as I said earlier, the continuity of 


21 

employment. He knows that the ship may have to be tzdcen 


22 

out to do repairs brought about by an accident at sea. 


23 

This he has no control over. 


24 

But he cei'tainly wants to be sure that if at the 


25 

end of the day if there is a crew sickness, injury claim. 
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•«t.v'"vedot:i injury claim, cargo loss or damage, collision 
liability lor which the club bears 1/4 of the responi^ibility, 
damage to a fixed object, pollution other than under a 
TOVALOP entry, that that ship will perform for him 
365 days a year. 

Without the P and I insurance he is always faced 
with the problem, assuming that let us say he sub-charters 

t 

the vessel that he cannot perform flor the sub-charters the 
vessel that he camnot perform for the sub-charterer in the 
same manner that he %rould like to and in the seuoe manner I 

that he handles his other vessels. 

He has certain standards in the way he does 
business presumably and therefore he would want a vessel 
to be entered for P t I. It would be unusual not to find 
it in a contract. 

MR. GILCHRIST: Thank you, Mr. Porvamcher. 

Your witness. 

CROSS EXAMINATION 
BY MR. ESTABROOK: 

I 

0 Mr. Porvancher, do you have such a thing as 
charterer's entry in Protection and Indemnity 

1 

Insurance? 

A A charterer can purchase charterer's liability 
insurance for his own account, yes, sir. 
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2 0 Is it also true that there ~ 

3 THE COURT: Wait until we understand what you 

^ mean by that. By that I think you mean it that the charterer 
5 or sub-charterer could at his own expense get the same 
® insurance %diich would have been provided had not 23 been 
7 crossed out? 

® THE WITNESS: It is not the same, sir. In other 

^ words, charterer's liability insurance which he can 

10 normally purchase — first of all, it is a protection 

11 should he be ultimately found liable. 

Secondly, the deductible features which are noxmall 
13 implied to a diarterer liability policy are far in excess 
I'l of what would normally be under an owner's coverage. 

13 Third, in the event of a 'ilaim nine times o of 

10 {j 10 or 99 times out of a 100 it is not a claim for which the 

17 charterer is liable. It is one for which the owner is 

18 liable, so they will in the first instance seize the ship. 

19 Now, at the end of the day the charterer is 

20 liable the charterer will havi> his own insurance, but I 

21 don't relate charterer's liability insurance which in many 

22 instances is not even pur^ased throu^ a club but 

23 purchased in the open commercial market and there is 

24 a complete difference of opinion as to %rhether Lloyds 
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is prepared to put up security on a charterer's 
liability claim as opposed to whether a P t I Club will 
put it up. 

Q P ft I will sonetines grant charterers liability 
coverage but under very restricted conditions, is that correct 
A Are we talking tbout the club or the commercial 
market? 


THE COUKT; On the commercial market. 

THE WITNESS: Yes, there is coverage avalledile. 

0 It is also true that certain fleets that are 
self-insured have a self-insurance plan? 

A Are you talking about hull or P ft I? 

0 P ft I. 

A Who would thece be — 

0 Are you familiar with the Exxon fleet or Esso? 

A Yes, I am. 

0 That is self-insnred. Is it not? 

A I can't comment on that. I don't know. 

Q Are you familiar with the Bethlehem Steel fleet? 
A I know of the Bethlehem Steel Fleet, yes, sir. 


plan? 


That is self-lnaured. Is it a self-insurance 


I don't know. 


Q i%en you are not familiar with ships that are 
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self-insured? 

A No, I would not say that either, sir, because I 
have found two groups of shins that are selt-insured and 
if I may mention one would be the Mobil Oil fleet at one 
time. But I would also point out that when the Mobil Oil 
fleet was self-insured it was administered by my original 
employer, Francis E. Carr & Co. in 1946 and was retained 
by Mobil Oil Company and their function was to advise 
Mobil Oil annually what to set aside for insurance. They 
then in turn ran a regular insurance fund aj if they were 
a private business. We would prepare average adjustments 

for them. They allocated the money. They treated it as 
a business. 

The second group of self-insured ere owners that 

are not fln«,ciaUy 1 * 1 . to Insure. They don't have the 
funds. 

THE COURTS Did you ever hear of Kalmar Steamship 

Company? 

THE WITNESS I 1 have heard of the company, yea, sir 
THE COURT: Who owns Kalmar? 

THE WITNESS: I don’t know, sir. 

THE COURT: Who operates under that name? 

THE WITNESS: I don't know. 

THE COURT: Did you ever hear that i 
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Bethlehem operates under that name or did operate under 
that neune? 

THE WITNESS: No, sir. I know Bethlehem Steel 
Company as Bethlehem Steel Coinpemy. 

0 Do you know Bethlehem Steel Company as a 

( 

solvent corporation? 

A I can't really comment on that, sir. I haven't 
studied their financial statements. 

THE COURT: But you recognize that in the 
industry there are companies that own ships who are 
ship owners who carry or wr.o are self-insurers? 

THE WITNESS: I recognize there are some, but 
I think you must really, air, break it into two units. 

Many of them are self-insured in respect of their 
hull. Many of the largest companies in the world are not 
self-insured when it comes to P & I. They draw the line 
at that point. Mimy of the largest companies which are 
self-insured are not really self-insured. They carry 
major catastrophe. 

Q You mean over 10 million? 

A Over a certain amount. 

THE COURT: Excess insurance? 

THE WITNESS: Tes, sir, they are willing to take 
a certain amount of risk. 
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Q Aa an insurance broker you believe in insurance, 
don't you? 

A I believe in insurance> yes, because I feel that 
it serves a very important function. Self-insurance 
can be very misleading sometimes. 

0 But you do recognize that a self-insurance orocram 
can be set up with an Insurance manager? 

A Yes, definitely. 

0 And funds allocated to insurance? 

A Yes. If it is run properly. 

0 TOVALOP represents something over and above the 
P li I Clxib, does it not? 

A That is right. 

Q In addition a member with P ft I insurance would 
have to make application to TOVALOP over and 2 d>ove that? 

A If he desires an entry with TOVALOP and it is 
tanker tonnage, yes, he would have to. 

Q Now, TOVALOP originally started for tanker 
tonnage, did it not? 

A Yes, it did, sir. 

Q And it is limited to tankers, is it not? 

A Well, tanker o Boats. 

Q What is an 6 Boat? 

A A ship capable of carrying in effect bulk cargos 
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and oil simultaneously or separately. It depends on the 
conception of the vessel. 

Q Are you familiar with the TOVALOP regulation ns to 

O Boats? 

A I think it is too general a question, sir. 

I don't know what you are driving at. You will have to be 
more specific. 

0 When a vessel is not carrying petroleum 
products but is carrying bulk products is it covered by 
TOVALOP? 

A By bulk products you are talking 2 d>out ore? 

0 Ore, grain. 

A It is covered by TOVALOP? 

Q Yes. 

A There %rould be no need for it as far as I know 
as long as she is not going to oe engaged in the carriage 
of oil. 

Q If she is engaged in the carriage of oil only 
part of the time there would not be the same need to 
be covered by TOVALOP? 

THS COURT: Unless it is bilge oil that — 

A No, because in the construction of certain 
oboes they have the capacity of carrying oil -> 

THE COURT: We are talking about coverage of 
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2 

! 

TOVALOP. If they spill oH, fuel oil from their fuel j 


3 

j 

tanks or they pump out contaminated bilge water with oil 


• 

4 

1 

and pollute the nationally-owned property, that is covered 


5 

by TOVALOP, isn't it? 


6 

THE WITNESS: Yes, if it comes from the vessel. 


7 

Yes, I believe it does. 


8 

0 However, you don't use TOVALOP for bulk carriers. 


9 

do you? 


• 

i 

A For bulk carriers? 


11 

0 Yes. 1 


12 

A No, sir. 


13 

MR. ESTABROOK: That is all. 


14 

THE COURT: All right. 


15 

MR. GILCHRIST: I have a little redirect, your 


16 

Honor. 


• 

THE COURT: Yes, sure. 


14/ 18 

REDIRECT EXAMINATION 


19 

BY NR. GILCHRIST: 


20 

Q Mr. Porvancher, would you expect that a 


21 

charterer's P 6 I coverage would obtain for that charterer 


22 

the release of the vessel were it to be arrested? 


23 

A No, sir, I would not because if it was arranged thr 

ouqb 

. 24 

the club it would definitely not be. 


25 

It would be looking to the owner to obtain its 
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o%m release. If the charterer's liability was arranoed 
on the commercial market, Lloyds does not provide for the 
posting ever direct. Lloyds will give counter-security 
but it will not provide security in the first instance. 

It never does. 

Q So in that respect for a charterer to t^0ce out 
charterer's liability cover is not to obtain the same 
thing as having the vessel entered by the owner in a 
Protection and Indemnity Club? 

A That is correct, sir. 

Q With respect to the matter again of bonding the 
arrest of a vessel, would you anticipate there might be 
some differences in the situation between a vessel whose 
owner has her entered in a P ft I club and one whose 
owners are self-insurers? 

A In my view there would be some very definite 
differences, because as I said previously, with the 
world-wide orgamization that clubs maintain the various 
court authorities in the most out of the way places are 
familiar with the clubs' agents and they know that if the 
clubs' agents indicate that security will be posted or 
give their undertakina to satisfy the courts the vessel 
will be released. 

But if you had a vessel sitting in Abadan — 
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2 

MR. ESTABROOK: I object to this and I move that 


3 

it be stricken. ' i 


4 

THE COURT: We will let it stand. 


5 

MR. ESTABROOK: The witness is not familiar with 


6 

the Bethlehem Steel financial picture. 


7 

' THE COURT: You are going to prove that bv a 


8 

witness? 


9 

MR. ESTABROOK: I will. 


• 

THE COURT: We will let him put it in if he 

i 

11 

wants to. I am not paying attention to it, but if he 


12 

wants to make a statement he can. I want the record to be 


13 

complete here. 


14 

0 Had you finished, Mr. Porvancher? 


15 

A No. In finishing I was going to say that in the 


16 

event you offer security in an outport the security may 


• 

eventually be accepted bat you may lose three or four 


18 

days, depending on the tiiM factor. 


19 

If I may use an exeunple, we just had a vessel 


20 

in South America at Carnival time. We had the club 


21 

security posted before the beginning of Carnival time. 


22 

We got it at the very last moment, otherwise for like a 


23 

week to 10 days the ship just sat there. It may be true 


24 

that a company, Bethlehem or otherwise, might satisfy 


25 

the courts eventually but that 10-day period is critical to 
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2 

an owner If she is just sitting idly. 1 

i 


3 

1 

MR. GILCHRIST: That completes my redirect, you 


4 

1 

Honor. 


5 

THE COURT: All right. Thanks very much. 


6 

THE WITNESS: Thank you. 


7 

(Witness excused.) 


8 

THE COURT: Call back your witness now for ! 


9 

cross examination. 


• 

FRANCIS E. DE SALVO, resumed 


11 

and testified further as follows: 


12 

CROSS EXAMINATION 


13 

BY MR. GILCHRIST: 


14 

THE CLERK: May I remind you, sir, you are still 


15 

under oath. 


16 

THE COURT: Go for about 10 minutes. Then we 


• 

will adjourn for lunch. 


18 

0 Mr. DeSalvo, what is your position at Poten & 


19 

Partners? 


20 

A I am a chief executive officer and a broker. 


21 

0 You said chief executive officer. What exactly 


22 

is the title? 


23 

A Chief executive officer, chairmem of the board. 


24 

whatever you want to call it. 


25 

0 Are you a partner of the firm? 
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2 

A It is not a partnership. It is a corporation. 


3 

Q Are you a stockholder in the firm? ! 


4 

A YeSf I an. 


5 

Q How nuch brokerage would Poten t Partners have 


6 

made if this charter party had been executed by both 


7 

parties and performed over its full term? 


8 

A I don't know the exact nundier. You can run the 


9 

figures. It is approximately 50,000 tons at $5.60. 

• 

10 

0 Times 12 months times one and a quarter? 


11 

A That is correct. 


12 

Q Would you agree with me that it is correct 


13 

arithmetic (indicating)? 

1 


14 

i 

A I think we are out $40,000. | 


15 

Q Does that look right? ! 


• 16 

A Yes. 

• 

17 

THE COURT: Approximately $40,000. 

/ 

18 

Q You have billed Interocean, I t 2 dce it, for 


19 

the brokerage? 


20 

A No, we don't bill for brokerage unless freight 


21 

is received. Brokerage is only earned if freight is paid. I 


22 

0 Let me be clear ediout something. I take it that 


23 

it is your contention that not only was a fixture made 


24 

on March 17, 1971 but that a fixture remained in effect 


25 

right on up through March 24 when you received the Telex 
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from Mr. Spears; is that correct? 

A That Is correct. 

Q Have you re-read this statement of vours qivc^ on 
April 6, 1971 recently? 

A I read it over the weekend. 

Q And are the answers that you gave to Mr. Kellev's 
questions on that date fresh in your mind? ^ 

A No, I would have to look at it again. 

Q Would you like to take a copy of it now? 

A I have a copy, 

THE COURT: Has it been received in evidence? 

MR. ESTABROOK; Marked for identifici\tion, your 

Honor. 

, » 

THE COURT: Has it been received in evidence? 

MR. ESTABROOK: Not yet. 

THE COURT: Do you want to offer it in evidence? 

MR. GILCHRIST: It is a self-serving statement, 
your Honor. I am not about to offer it. I think it has 
some interesting admissions. 

THE COURT: All right. This being an 
admiralty court, the court may take it into evidence 
after its own motion. Since none of you want to take it in 
evidence, I will take it in evidence. ^ 

MR. GILCHRIST: I intend to examine on it, but 
I would like to make our position about it quite clear. I 
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would like to know vrhy it was taken when it was, how that 
ceune about and — 

THE COURT: I want you to do that. 

You both are reluctant to make it your evidence. 

i 

MR. ESTABROOK: I intend to offer it in 
evidence. I thought the proper time would be at the 
termination of Mr. Gilchrist's examination, but I will 
put it in evidence now if your Honor would care to have 
it before him. 

THE COURT: No, I won't look at it. I think 
it should be in evidence as somebody's exhibit. 

MR. ESTABROOK:' Yes. 

THE COURT: I will receive it in evidence and 
Mr. Gilchrist can cross examine him before I look at it. 

I won't look at it until you get through. 

(Plaintiff Petitioner's Exhibit 4 received in 
evidence.) 

THE COURT: I am not going to read this because 
that would intv^ri>re with your cross examination. 

MR. GILCHRIST: We are going to go through this 
in some detail. I prefer that you have it before you. 

THE COURT: No, you go ahead with your 
examination. I will look at it when you are through 
with your cross examination. I will read it myself. 
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0 Let's go back to the beginning with respect now 
to this statement, Mr. DeSalvo. Howvas it that it came 
to be taken at all? 

A When the Telex was sent saying negotiations were 
stopped. 

Q What Telex? 

A The Telexes that I referred to, I believe the 
24th and the 25th from National Shipping, the jnes that 
were passed on to Interocean saying that negotiations 
were terminated. Then Interocean asked that a statement 
be given as to the facts as I kne%r them. 

Q You say Interocean asked. Let's have a date 
and who is talking to whom. 

A Mr. Germano talking to me. I would not know the 
exact date or time that he did it but obviously between 
the 24 of March and the €th of April. 

Q He called you up, Mr. Germano did; is that it? 

A That is correct. 

C What did he say to you? 

A He asked if I could — first he had asked if I 
could have lunch with him and legal counsel from their 
firm. 

0 What did you say to that? 

A I said yes. 
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O Did you go to lunch? 

A Yes, %re did. 

0 Do you remefA>er the day? 

A No, I don't. 

Q Who vas present? 

A I bex'eve Mr. Germano, Mr. Reese, Mr. Kelley. 

Q Was this the same day that the — 

A No, it was not. 

Q The day before, two days before? 

A Probably around the end of March. I don't 
know the exact date. Within, probably, a week after the 
Telex was sent. 

0 Did the subject of taking this statement come un 
at that lunch? 

A I don't think so. I don't remember, but I 
don't think so. It came up later. 

Q What I am trying to get at is how it came 
about, Mr. DeSalvo, that you agreed to sit do«m with 
Mr. Kelley and nobody else present and be deposed, so to 
speak. How did it come about? 

A Because if this was going to come to some 
disagreement he suggested it might be a good idea to put 
my thoughts down now ^ile they were fresh in my mind 
rather than refer to it now by recollection two years 
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later. 

Q So this was to m 2 Jce a memori all ration of your 
understemding of the facts as to what had happened during 
the negotiations; is that correct? 

A That is correct. 

Q I taXe it, if that is so, then, that you 
and Mr. Kelley must have been at great pains to see to it 
that it was very accurate and precise, it being April 6 
and only about six weeks after the event; right? 

A To the degree we could, yes. 

MR. GILCHRIST: Your Honor, this might be a 
good point to stop. I am going to wade into this. I will 
have a series of questions going on and on. 

THE COURT: That is fair. Me will recess until 

2 o'clock. 

(Luncheon adjournment taken until 2:00 p.m.) 
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AFTERNOON SESSION 
2:00 p.m. 

FRANCIS E. DE SALVO, resumed 

and testified further as follows: 

CROSS EXAMINATION (CONTINUED) 

BY MR. GILCHRIST: 

Q Before going to this statement, Mr. DeSalvo, 
would you make a statement of how much of Poten's business 
is done with the Bethlehem fleet? 

A At the time we did this particular deal I would 
say this was one of the first ones we had done. We fixed 
maybe one or two ships on the spot market, but I think 
this was the first time charter we had done at 
Bethlehem. Since that time I think we have done 
three ships on time charter of theirs out and one into them. 
As a percentage I would say over a period maybe two, 
three per cent. 

Q Are you saying that this is the first business 
you %#orked with Bethlehem? 

A I think it was the first time charter I did with 
Bethlehem, yes. 

0 I asked you before we recessed, Mr. DeSalvo, 
whether you had billed Interocean for coirenissions because 
I understand it to be your position that you brouaht 
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2 

about a fixture and if I recall correctly vou answered that 


3 

you had not billed for the reason that no freight was 


4 

earned; am I correct? 


5 

A We don't bill for commission until freight is 


6 

paid, correct. 


7 

Q Have you looked at the commission clause of this 


8 

charter? 

«• 


9 

A I will. Yes. 


• 

Q What does it read? 


11 

A "Any commission which may be" — 


12 

THE COURT: What clause is this? 


13 

A Clause 36: "Any commission which may be 


14 

' 

payable as a result of fixing this charter shall be for the 


15 

account of owner." 


16 

Q Reading that language now, don't you think you 


• 

would be entitled to bill Interocean? 


18 

A Not until — 


19 

Q On your premise? 


20 

NR. ESTABROOK: This is a question of law. 


21 

THE COURT: It is cross examination. You see. 


22 

this man has testified as an expert as well. 


23 

A We don't bill for commission xintil the freight is 


24 

paid, so on a time charter when the hire is received by 


25 

the owner for a given month, then we bill for coimission 
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for that hire on a single voyage. If vhen the freight 
is billed and paid, then we bill for conmission. 

THE COURT: Do you as part of your work send out 
a bill from your office? 

THE WITNESS: Yes, sir, we did. 

THE COURT: For the owner? 

THE WITNESS: On freight? 

THE COURT: Yes. 

THE WITNESS: In some instances, yes. Most 
instamces, no. 

THE COURT: The bill is ordinarily sent to the 
charterer by the owner? 

THE WITNESS: That is correct. We usually get 
a copy and we bill commission based on that. 

THE COURT: On a bill that is rendered? 

THE WITNESS: That is correct. 

Q So the record is clear, you have never invoiced 
Interocean for commissions with regard to the Oswego 
Reliance? 

A No, I don't believe we have.' 

Q Turning to this statement taken on April 6 , 1971, 
as I understand it you were called by Mr. Germano shortly 
after the Telexes of the 24th and 25th were exchzmged 
and you went to lunch with them and discussed this whole 
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matter and it was agreed at that lunch that a record oueht 
to be made of your recollections of these neootiations to 
have it at hand for whatever might ensue; is hat correct? 

A No. No, I said at the lunch we discussed It 
but the question of taking the statement was a day or 
two later on the phone. 

Q Whose suggestion was that? Who called you about 

that? 

A I don't remember whether it was Nr. Germane 
or Mr. Kelley. 

Q Can you explain for us who Nr. Kelley is? 

A To my knowledge he is a la%rvrer for Bethlehem 

Steel or Interocean. 

Q Is he on the house staff at Bethlehem? 

A Yes. 

Q In My event, he came up to your offices on 
Apri1 6 ? 

A Correct. 

Q And you were sworn as a witness and Mr. Kelley 
then began asking you questions; right? 

A That is correct. 

THE COURT; Did he bring a reporter with him? 
THE WITNESS: Yes, sir, your Honor, there was a 
court reporter, a gentlemen like this gentleman. 
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THE COURT: Not a court reporter but a reporter? 
THE WITNESS: Yes, with one of those machines. 
THE COURT: A Stenotype machine. 

THE WITNESS: Correct. 

0 Who was present when this was taken besides 
Mr. Kelley, yourself and the reporter. 

A The reporter and Mr. Germano. 

Q So there were four of you all told? 

A That is right. 

Q Mr. Kelley, the reporter, Mr. Germano, yourself 
and nobody else? 

A Nobody else. 

Q You understood, I suppose, that you were 

being examined on behalf of Bethlehem; is that correct? 

A That is correct. 

0 To preserve your recollection of events on their 
behalf? 


A No, I was putting a statement down on behalf of 
the facts as I remembered them, just to put it down on 
paper then. 

Q And you were careful to get those facts accurately 


down? 


Yes, I was. 
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THE COURT: You had previously made your own 
personal recordings of what had happened on this oaper 
which is in evidence? 

THE WITNESS: That is correct, the notes. 

THE COURT: This was after you had made it or 
was it before? 

THE WITNESS: The notes were made during 
negotiations. 

THE COURT: They were made contemporaneously 
with the negotiations? 

THE WITNESS: That is right. 

THE COURT: This was after them? 

THE WITNESS: That is correct. 

Q Do you have that exhibit, Mr. DeSalvo? 

A No, I don't. I gave it back to Nr. Estabrook. 

THE COURT: I suggest it «rould be best when 
introduced that you leave the exhibits in a pile in front 
of the clerk on the desk. 

That is the exhibit of contemporaneous notes. 
What exhibit number is that? 

NR. ESTABROOK: This has been marked as 
Petitioner's Exhibit 1 for identification, your Honor. 

THE COURT: It has not been received in evidence 

MR. GILCHRIST: No. 
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THE COORT: All tght. 

0 Other than these two pages which have been marked 
as Petitioner's Exhibit 1 for identification, did you keep 
any other notes 'til you had this meeting wit> Mr. Kelley 
to make your memorial? 

A No, I did not. 

0 Do you have the statement in front of you? 

A Yes, I do. 

0 Why did you go off the record at page 3, if you 
remember? 

A I would imagine — I don't remember exactly, 
but I would imagine it was to make sure that was the 
correct date. 

Q What would you have been checking? 

A Checking my notes to see that was the proper 

date. 

Q Petitioner's Exhibit 1, your notes? 

A It doesn't have the date, but checking the 
calendar, Wednesday, Thursday, Friday versus 17th, 18th, 
19th. It was easier for me to recollect the days of the 
week than it was — 

0 As we go through this thing in sequence you are 
clear, are you not, that Wednesday was the 17th, Thursday 
the 18th? 
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2 

A That is correct. That was the question here. 


3 

Q Friday the 19th and Monday the 22nd; right? 


4 

A Yes. 

17/ 

5 

Q I ask you to turn to page 4. You had — and 


6 

when I say you now I wean not your office but you 


7 

personally — you had previously done business with 


8 

National, had you not? 


9 

A That is correct. 

• 

10 

Q One or more times? I 


11 

A More than once. 

1 


12 

Q Had you also done business with Hellenic? 


13 

A I don't remember that. 


14 

Q Do you know whether your office had done 


15 

business with Hellenic? 


16 

A I don't know. 

• 

17 

0 Where did you get this information that you are 


18 

reciting in your first an8%rer on page 4. 


19 

A The original counter from Mr. Theodoracopulos. 


20 

Q You broke off from the question here which was: 


21 

"Did you make inquiry of Interocean through Mr. Germano 


22 

regarding the charter of a vessel?" 

- 

23 

A Where are you, please? 


24 

0 That is the bottom of page 3. That is the 


25 

question that was put to you by Mr. Kelley. 
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2 

You answered: "On behalf — I aun qoinq to have 

i 


3 

to spell this one out ~ of Harry Theodoracopulos, who 


4 

is the principal, I would say, of National Shippinq and 


5 

Trading of New York, of which Hellenic International 


6 

Shipping S.A. is a subsidiary." 


7 

My question to you is: Vfhere did you get that 


8 

information that you are stating there? 


9 

A The first part that Mr. Theodoracopulos is the 


9 

principal, from our continued dealings with him over the 


11 

years. That is my understamding. 


12 

The second — 


13 

Q Did he ever say so to you in so raamy words or 


14 

was it just your surmise? 


15 

A No, I would say he has said so. 


16 

THE COURT: I would suggest, counsel, that you 


• 

let him finish his answer. 


18 

MR. GILCHRIST: Certainly, your Honor. 


19 

THE COURT: You asked him two questions at once. 


20 

It %fould be best if you ask one question and give him 


21 

time to amswer. 


22 

All right, next question. 


23 

Q Did I hear you correctly to say that you believe 


24 

Mr. Theodoracopulos did tell you that? 


25 

A At various times; not necessarily involved in this 
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negotiation, but at various times. 

Q What is your emswer to where you oot the 
information about Hellenic being a subsidiary of National. 

A That was in the first counter that we got when 
Interocean would not accept Hellenic as the charterer 
unless there was some backing by National Shipping, and 
I was told it was a subsidiary of National Shipping. 

Q Who told you that? 

A Nr. Theodoracopulos. 

0 Do you remember when he told you that? 

A That would be March 17 between 4, 4:15 in the 
afternoon. 

Q You knew on Wednesday before you %fent to this 
luncheon meeting that the Oswego Reliance 
was a possibility for being worked? 

A That is correct. 

0 And you were contacted on or before the 
17 by Mr. Theodoracopulos and invited to lunch; is that 
correct? 

A That is correct. 

Q Was anyone else present at the lunch? 

A No, they were not. 

Q Just yourself emd Mr. Theodoracopulos? 

A That is correct. 


^ ■ 
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Q Would it refresh your recollection if I told you 


the n^une of the restaurant was Alfredo? j 

A That is correct. 

Q What did you and Mr. Theodoracopulos talk about 
at that lunch? 

A As I said earlier, the general market climate 
whether demand was going to be with us for a considerable 
length of time, whether the market was going to go up, 
go down, what was the general economic climate throughout 
the %rorld, general conditions that would pertain to the future 
with the tanker market. 

Q Did you discuss any specific vessels at the lunch? 

A I don't believe we did. 

Q Following lunch you got a call from Mr. TheodoraconuLos 

A That is correct. 

Q And what did he say to you? 

A He asked me what ships is — the best I can recall, 

what ships we might have available in the 50,000-ton class 

for a short-term period. 

Q What did you say to him? 

\ I said one that we had that was willing to 
fix it close to the then market was the Oswego 
Reliance, which I described to him. 

Q w hit did he say to that? 
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A And he said to bring in an offer. 

Q Bring in a firm offer; is that what he said, in 
substance? 


o 


6 


8 



9 

10 


11 

12 


13 


14 


15 



16 

17 


18 


19 

20 
21 
22 


23 


24 

25 


A Yes. 

0 And you went to Mr. Gemano at that point; is 
that correct? 

A That is correct. 

Q And after discussion with him you worked up the 
terms of the firm offer; is that correct? 

A He worked up the terms and gave them to me on the 
phone. 

Q And if I recollect your statement — I aun 
not sure what the pages are penned — you said you 
wrote that down, what appears there in the — 

A Top part of the first page. 

Q Yes, in black ink. 

A That is correct. 

Q Copying word for word as he read to you on the 
phone the terms of that firm offer you were going to put 
to Mr. Theodoracopulos; is that correct? 

A I wouldn't say wsrd for word. We have our own 
little shorthand in this business that I use and other 
people use, so it is substantially word for word. We don't 
dot every I on that. 
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Q Would you look at page 9 of your statement? 

A Yes. 

Q You are saying there, at eJaout the middle of the 
page "that around 4:00 he" — raeeming Mr. Germano — 

"gave me a firm offer for reply at 4:45." 

A That is right. 

Q Then you start reading from something and 
Mr. Kelley says to you: 

"You are referring to your notes, Mr. DeSalvo?" 

And you say "Yes, I am." 

These are the notes that you — 

A That is correct. 

THE COURT: I call your attention, Mr. Gilchrist 
that by reading from that statement. Plaintiff 
Petitioner's Exhibit 1 for identification, you made it 
admissible. I also call to your attention the purpose 
of letting you use this is to bring out material matter, 
not to review it vrord by word, but you can continue it the 
way you are going if you desire to do so. 

MR. GILCHRIST: I do, your Honor. 

THE COURT: All right. Just tell me what you claim 
are the important statements in there rather than read them 
sentence by sentence. You can lay any background you want 
to do that. I'm not limiting or restricting you. 


tOUTMCNN OItTNICT COURT RERORTERS. U.S. COURTHOUSE 
_EOLEY SQUARE, ME«t YORK. M.Y. CO 7-4SM 






mcsq 


DeSalvo-cross 


102 


0 One of the terms that is in your notes that you 
read to Mr. Theodoracopulos is Mobil time sub details, 
is it not? 

A That is correct, 

0 Is sub details an abbreviation? 

A No. 

Q Mhat does sub details mean to you? 

A It usually means filling in the blanks, a 
technical description of the ship insurance valuation. 

Q Is sub details a common term ordinarily used by 
brokers? 

A Yes. 

Q It is well understood by all brokers and 

all principals who are Involved in trading vessels? 

A I would say at times there is a difference 
of opinion as to what it means, but it is a standard 
terminology in an offering or a counter. 

THE COURT: Sub details? 

What details? 

THE WITNESS: Subject to the 
details of completing the charter party form and other 
things tham are actually described in the firm offer. 

THE COURT: Did you refer to the details 
set forth in your Telex? 
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THE WITNESS: No, your Honor, the details, the 
basic offer lists the basic provisions of the charter party 
and the form, the sub details in the preamble, for 
instance, to the charter party, there are how many RPM's. 
The ship runs at the various speeds. Those things are 
never put in the actual offer. 

THE COURT: By "the actual offer" you mean the 
Telex communication? 

THE WITNESS: That is correct. 

Q Mr. DeSalvo, I %rould like to have from you 
exactly %rhat you say sub details means in the brokerage 
business? 

A I'd say there is a difference of opinion and it 
changes from time to time. It has changed since this 
one was done. 

To me it means nothing materially changing, the 
charter party form or the specifics set out and actually 
stated in the form. 

THE COURT: What do you mean? It meant somethina 
in 1971 %fhlch it doesn't mean today? 

That I don't understwd. 

THE WITNESS: Well, the same question that is 
coming up here, your Honor, has come up in many other 
places of details, leaving an opening for one party or 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7-4SS0_ 








nicag DeSalvo-cross 104 

emother, so most negotiations today, because the market 
has been changing so rapidly, the whole charter party is 
actually fully done prior to — at the S2une mnsir nt that 
you were confirming the ship. 

THE COURT: Do you mean that today no charter is 
set forth in Telex form but you wait until the full, 
lengthy charter is typewritten and filled out? 

THE WITNESS: No, for instemce, Texaco now 
has a form which is two pages long of technical description 
of a ship. That part is given to the charterer at the 

same time you commence negotiations, so there is no question I 

I 

of these aspects. The insurance valuation is brought up 
at the time. Prior to this and at this time overtime was 

I 

not — was considered a detail. Some owners, then, if the 

i 

market went up would ask for $15,000 a month overtime and 
it didn't become a detail anymore, so more and more these 
things have been concretely stated at the time of 
negotiations so what is a detail — there are memy, many | 

!••• details today than there were five years ago or 
two years ago. i 

THE COURT: At the time this was made in 
March 1971 these Telex messages you have talked about 
weren't the details of the construction of the ship and of 
its equlpmnt all contained in a manual, a register of 
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•hipsr which is open to everybody? Doesn't everyboay 
have access to the Register of Ships or Lloyd's Manual. 

A That is true, but it is up to the owner to 
tell the charterer this, which he does. The basics are 
given. 

THE COURT: Isn't that a fact of common 
knowledge in the industry? 

THE WITNESS: Yes, it is. 

THE COURT: All the construction details of the 
ship, its draft, its weight, its type of engine power? 

THE WITNESS: Yes. 

THE COURT: Location of the fuel tanks and the 
bulkheads and the sire, the capacity of the bulkheads; 
is that all set forth in this Lloyds Manual and wasn't 

it set forth in March 1971? 

THE WITNESS: Yes, it was. 

Q You lost me somewhere, Mr. DeSalvo. Are you 
telling the Court that all that sub details means is 
the technical items to be filled in in the blanks in the 
charter party form, the vessel's dimensions, et cetera; 
that that is all sub details means? 

A The blanks that are yet to be filled in, such 
insurance valuation, which is not a technical detail. 

You are testifying now not of what subseguently 
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became of this phrase but the way it was on March 17, 1971? 


I am saying that there are different interpretations. 


Q I am talking aUoout March 17, 1971. ^ 

A So am I. I am saying — 

0 Hr. Germano gave you this phrase and you nassed it 
on to Mr. Theodoracopulos7 

A That is right. 

Q What did it mean to you on March 17, 1971? 

A To me it meant in this charter party those %rere 

the things to be resolved, the details to be filled in. 

0 I want to know what the details are? 

A Would you like to go through the charter party? 

Q Certf ly. Do you want to take Defendant's 
Exhibit D? 

A Pine. 

In the preamble, where the ship was built, 
what shipyard, again, your Honor, these things are 
available but they have to be verified by the owner and 
put in the charter party. 

Clause 1, ^at is the net register tons? 

Where is she classed and how? What is the shaft 
horsepower, the RPM's? THere are many other in that 
same clause. Do you want me to go through each '^ne of 
them? 
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Q I want to know what you mean by sub details? j 

A There are the fuel oil cubic. I believe it j 

was not discussed at the time. The cubic of the vessel 
for oil was discussed. Summer Freeboard was not knovm. 

Tht* clause that was crossed out there, the line that was 
crossed out, the first part of clause 1 little 8 or how 

you call that, lA, little 8. 

The vessel is not fitted with stem discharge. 

That is a technical fact. Clause 1C. The vesselvms 
not going to be drydocked and painted prior to 
delivery. j 

On the second page. Clause 2B. Since it is not 
a motor ship the reference to diesel all and ore do not 

i 

apply. 

Q Maybe I can save us a little time. Is sub details 
as you understood it on March 17, 1971 simply, as vou 
first responded, filling in these blanks at the various 
pages, places %diere they occur? 

A And changing the form. 

0 And making deletions to conform to the actual 
dimensions and capabilities of the vessel? 

A That is correct, to the actual facta. 

Q But nothing more than that. 

A Perhaps we are using different words to fill in the 
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technical details and to change the printed format where it 
obviously is at odds with the negotiations as they took place. 

Q And the negotiations might involve more than the 
dimensions of the vessel. 

A That is correct. 

0 Isn't sub an abbreviation of subject? 

A Subject to, right. 

Q On March 17, 1971, if I understand you correctly 
you say that sub details meant one thing to some brokers 
and another thing to other brokers? 

A I said it meant one thing in negotiating 
between some people and another thing between others, 
depending on what had been discussed at the time of 
negotiations. 
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19 

2 

Q What are the other things mentioned on March 17, 


3 

1971 that — 


4 

A There are people that would not negotiate over¬ 


5 

time, victualling expenses. Some people wouldn't negotiate 


6 

the insurance valuation at the time of the negotiation. 


7 

Some would negotiate address commissions. There are 


8 

various items that in some charters they are there and in 


9 

some charters aren't. 

• 

10 

Q Was one meaning of sub details in the trade at 


11 

the time: Subject to all the terms and provisions of 


12 

the form mentioned? 


13 

A No. 


14 

U To agreement on those? 


15 

A No, I wouldn't say so. When the form is stated in 


16 

the negotiations it is intended to be incumbent on both 

• 

17 

parties to know what the form entailed. 


18 

Q When you set out the various terms you have here 


19 

and then you also say sub details, does that mean that when 


20 

you pass the form of the charter that is going to be exe¬ 


21 

cuted that you can delete or add to any of these provisions 


22 

as you see fit unless they are the subject of particular 

-- 

23 

reference in the elements that you have mentioned? 


24 

A Not unless it is agreed by both parties. 


25 

Q There has to be agreement, hasn't there? 
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A It would on anything that wasn’t talked about. 

Q I would like you to answer me this question: I 

Was one understanding in the trade of this abbreviation, 
sub details, "Subject to agreement on all the terms of 
the charter party"? 

A No. 

Q You don't think that anybody in the trade used it 
in that sense? 

A I couldn't make a unilateral statement like that, 

but I would say it ertainly was not customary for people to 
say it is something to be used to review the whole negotiation 
again. 

Q There are a lot of elements that are not covered 
in the items that you show here and which went into the 
telex. 

A Correct. 

Q First of all, let's go back a moment. Is there 
everything that you have here in the telex? Do you want to 
study that carefully? j 

THE COURT: Showing the witness what paper? 

THE WITNESS; This is plaintiff petitioner 

Exhibit 2. 

MR. GILCHRIST: That, your Honor, is the alleged 

fixture telex. 
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U Now, the balance of this first page of your notes, 
Petitioner's Exhibit 1 for identification, I take it what 
is in red and above this line at the bottom now, you say 
that is your notes of Mr. Theodoracopulos' counter? 

A That is correct. The checks at the time in red 
means he agreed to that provision. 

Q You've got Mobil time sub details there? 

A That is correct. 

U Is this the occasion you say that Mr. Theodoracopu 
told you that Hellenic was a subsidiary of National? 

A Yes, that is what I have written down. 

'j Would you go to line 23? Mr. Kelly is asking 

you this: 

"You passed this to Mr. Germano. What did 
Mr. Germano say to you?" 

Do you know what is being referred to there? 

A That is the counter proposal, counter offer. 

Q Whose counter proposal? 

A The first, where he said "You passed this along 

to Mr. Germano," that is I passed along Mr. Theodoracopulos' 
first counter offer. I believe it is the first. 

U And you answer at line 25 "he" — meaning Mr. 
Germano; right? 

A That is correct. 
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Q — gave me a counter proposal back." 

A That is correct. 

U And you say by that time — this is not in my 
notes; this is recollection — he had not been familiar 
with Mobil time that had previously looked at it? 

A That is correct. 

U How did you know that? 

A That is what Mr. Germano told me. It is my 
recollection of what he told me. 

U It was Mr. Germano, wasn't it, who asked for the 
Mobil time form in his initial firm offer? 

A That is correct. 

Q Going on on page 14, you say "Mr. Germano had 
seen nothing out of line to such an extent that he coula 
accept the form." 

That means the Mobile time form, I take it? 

A That is right. 

U Which he was proposing? 

A He proposed it at my suggestion since it was a 
form that was familiar to Mr. Theouoracopulos. 

0 Pardon? 

A It was a form that he offered at my suy‘jestion 
since it was a familiar one to Mr. Theodoracopulos. 

Q In other words, you told Mr. Germano that it 
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A That he had done other deals on that format. 1 

y How did you know that? 

A Because we have done them. 

Q Have you got any here? 

i 

A No, I have not. 

Q Which ones do you have in mind? 

A I believe the Persian Commander, for one. 

I believe I have to go back in my memory a long way, but 
when I was doing the chartering for Amoco I believe we 
Chartered in some ships in that form with him. 

Q So you thought it would expedite matters, 

I gather, since you thought that Mr. Theodoracopulos was 
familiar and used to that form if Mr. Geimano would cast 
his offer with reference to the Mobil time form; is that 
what you are saying? 

A That is correct. There are four or five forms 
which are basically similar in most instances, but oil 
companies put different names on them for different publicity 
purposes or one reason or another, and it is usually 
simpler to pick a form that both parties are familiar 
with. 

U And it was your suimise that Mr. Theodoracopulos 
would be familiar with the Mobil time form? 
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A That is correct. 

Q Now, on page 14 of this statenient you say: 

"He" — now, that means Mr. Germano; right? 

A Which line? 

U Line 7. 

A That is correct. 

Q "He was still reviewing whether" — now there 

is a question there — "following clauses could be dropped 
in their entirety." 

A Thatis correct. 

U That is 12A. I see. That is a mistake. That 
should have been"12AII." 

These are the three clauses that refer to moneys 
paid for overtime over victualling for cables and back 
payment to the owner for heating the quarters, so rather 
tiian get into a discussion later as to how much money should 
be in each one at that time, people took those three out and 
negotiated the figures separately, which we did. 

Q What you are saying here to Mr. Kelley on April 6ti. 
is that this was Mr. Germano's idea; is that right? 

A No, it was my idea that we drop three clauses. 

Mr. Germano was reviewing whether he could drop the three 
clauses. 

0 If it was your idea and Mr. Germano agreed to it 
then I take it that the dropping of those three clauses 
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would have been in the proposal that you related to Mr. 
Theodoracopulos on behalf of Mr. Germano? 

A I believe it was. 

I call your attention, Mr. De Salvo, to the fact 
that you have this dropping of these clauses snown hero 
in your contemporaneous notes as having been put forward 
Mr. Theodoracopulos? 

A That is correct. 

U Which is right? 

A They are put forward by Mr. Theodoracopulos, but 
the answer in page 14 says that Mr. Germano is checking 

whether he can live with the exclusion of those three 
clauses. 

He, Mr. Germano, was still reviewing whether 
the following clauses could be dropped in their entirety. 

Q Am I misreading here? Then what you are saying 
IS thatyou had gone back with the counter offer? 

A That is right. 

U And Mr. Germano is deciding whether he can 
agree to this proposal about these three particular 
clauses in the Mobil time form? 

A Thatis correct. 

a bet's go over to page 15, Mr. De Salvo, line 12 
where you state: 
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"Everything had now been agreed between the 
parties except the amount of money for overtime and petties 
and the time in question here is still prior to 4:55 and 
on Wednesday, March 17, 1971;"correct? 

A That was the time, correct. 

Q Do you wish to make any modification to that 
statement or any correction of it? 

A I would have to read the back pages to see the 
chronology of where that stands. Charter hire had not 
been agreed either. 

Q There was all manner of details that had not 
been agreed, weren't there? 

A There was nothing that was discussed in the offers 
and counter offers. That had not been agreed. 

Q But that, of course, was sub details; right? 

A That is correct. 

Mobil time form? 

A That is correct. 

Q This isat the bottom of page 15 and the top 

of page 16. 

I take it your answer there reflects that you 
are saying that he finally did agree on the rate of hire 
and on the amount for the petties? 

A Right. 
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U And you say at line 3 of the page 16: 

This was passed to I'lr. Theodoracopulos who ac¬ 
cepted his proposal resulting in the fixture telexes dated 
March 17, 1971." 

Did Mr. Theodoracopulos say to you when you had 
your last phone conversation with him on Wednesday, 

March 17th "We have a fixture"? 

A I don't know if that was the words he used. 

Q Think back on it. Can you remember what words 
he used? You are stating a conclusion here. You would 
agree to that, wouldn't you? You say "who accepted his 
proposal resulting in the fixture telexes." 

A It is terminology we use. Calling it a fixture 

telex maybe is not proper verbiage from your standpoint 
but — 

Q Was it his word or your word? 

A Calling it a fixture telex is probably my word. 
Whether he used that word, I don't recall. 

0 Do you have any recollection now on Wednesday of 
Mr. Theodoracopulos having expressed himself to you as 
agreeing that there was a fixture? 

A Yes, the verbiage — 

Q Can you remember his words? 

A No, I don't. Whether he said — 
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U What did he say? 

A WliethejT he said "I accept the last proposal," 
or whether he said "We are confirmed." Whether he 
said "You are fixed". 

These are all terms that are effectively used in 
our business to mean the same thing. I wouldnot know the 
verbiage he used. 

Q Weren’t there open items at this point on March — 

A Mutually agreed upon open items. 

Q Give me an example of a mutually agreed upon 
open item. 


A 

Q 

A 


Drydocking clause. 

What was agreed? 

It was agreed to work out the wording of a suit 


able drydocking clause for 15 days drydocking scheduled 
for November. 


Q And that is all? Were there any others? 

A There was a subject letter of guarantee 
guaranteed by National Shipping & Trading. 

Q Where is that mentioned in the so-called fixture 
telex? 


A The very top. 

U What form did you think a letter of guarantee 
would take? 
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2 

MR. ESTABROOK: No, I don't. It is not in my 

3 

office. It would be in Mr. De Salvo's office. He could 

4 

bring it in tomorrow. 

5 

THE COURT: I thought we might complete his 

6 

testimony today. All right. 

7 

MR. ESTABROOK: I don't have it. 

8 

A 

THE COURT: You didn't serve notice to produce? 


MR. GILCHRIST: I didn't serve a notice to 

10 

produce this particular charter. We had served a notice 

11 

to produce all relevant documents. 

12 

MR. ESTABROOK: Just stop right here. 

13 

THE COURT: We don't have to go any further. 

14 

You know that is not a notice to produce. Next question. 

15 

It does not describe the document. 

16 

MR. GILCHRIST: I am not going to make an issue 

17 

on It, your Honor. i thought it simpler for Proten to 

18 

produce this. 

19 

THE WITNESS: Let me nuike a note. 

20 

THE COURT: Tomorrow morning we will begin at 

21 

11 o'clock. I have motions. Tell each other what papers 

22 

you wish and have them here by 10 o'clock so both sides 

23 

can look at them. 

24 

Q What you are saying to us today is, of course. 

25 

what you said on April 6th at page 19; is that right? 
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A Where are you referring to? 

U Lines 21 to 25. 

THE COURT: I don't know what is in there. 

Why don't you ask him? 

0 It says: "Mr. De Salvo, I hand you what 

purports to be a draft the guarantee of Harry Theodoracopulc:; 
and ask you if this was the form that you were referring 
to that has been executed by him in the past?" 

THE COURT: That is the form we had marked as an 

exhibit. 

Q And your answer was "Yes, it is." 

A That is right. 

THE COURT: That is marked as what exhibit? 

THE WITNESS: Exhibit 7. 

THE COURT: Thank you. 

Q I would like to be clear on the basis of the 
conversations that you had with Mr. Theodoracopulos on 
Wednesday, March l7th and before you sent the so-called 
fixture telex. It was your understanding from your 
conversations with him that this was the form that he was 
going to agree to execute; is that correct? 

A No, I don't know if that was the case. 

It was agreed that a guarantee would be given. I don't 
recall whether he said this particular form or whether it 
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was my assumption since we had used it in the past. 

Q I take it you agreed that this Exhibit 7, which 



it was your understanding would be the form of the guarantee, 
if a guarantee was given, was never sent? 

A No, never sent. 

Q Why wasn't it sent? 

A We never got to that point. 

0 Let me see if I have this correctly, Mr. 

be Salvo. It is my understanding that on Friday the 
19th you mailed a copy of the proposed Mobil form to 
National; is that right? I think you so testified here 
in a couple of places. 

A If that is what it says — I don't recall whether 
it was the 19th, but I'll refer to it. 

THE COURT; Next question. 

Q Would you agree that this is the copy that you 
sent to National in the mail on Friday the 19th? 

THE COURT; Showing the witness what? 

Has that been marked in any way? 

THE WITNESS; No, your Honor. 

THE COURT; You should mark the paper that you showe i 
the witness. 

MR. GILCHRIST; I ask that this be marked for 
identifration as Respondent's Exhibit E for identification. 
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THE COURT: Do you want to offer it in evidence? 

MR. GILCHRIST: Yes, I think the witness will 

readily agree that this is the one he mailed. 

THE COURT: Any objection? 

MR. ESTABROOK: No. 

THE COURT: It is received in evidence. 

What does it purport to be? 

(Defendant Respondents' Exhibit E was received 
in evidence.) 

MR. GILCHRIST: Your Honor, Exhibit E is an 

original of a Mobil time tanker charter party form. 

There are seven pages to the form itself. 

THE COURT: Where did it come from? 

MR. GILCHRIST: Absent any rider. 

THE COURT: Who is the author? What date is it 

and does it refer to the alleged charter party here in 
court? 

Q Did you hear the Court's questions? 

A Yes, I did. 

0 Can you give us 2 mswers to tliose questions? 

A Yes. 

THE COURT: Have you ever seen this document 

before? 

THE WITNESS; Yes. 
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THE COURT: What is it? 

THE WITNESS: This is a working copy, we 

refer to it, of the charter party. It is typed ip by our 
office, the terms as we have them, with copies sent to both 
principals, the charterer and the owner, for them to look 
at. 

Assuming that they agree, then the final copy 
will be typed for signature. 

THE COURT: That refers to the same charter 

party that you mention in your telex, does it? 

THE WITNESS: Yes. 

THE COURT: According to your understanding? 

THE WITNESS: Yes, it does. 

THE COURT: You sent this on Friday, the 19th, 

1971 to whom? 

THE WITNESS: I sent a copy to Mr. Theodoracopulo ; 

and a copy to Mr. Germano. 

THE COURT: You kept a copy for your files, too? 

THE WITNESS: That is correct. 

I would have to check on March. I don't have the 
cover letter here. 

Q Was there a cover letter? 

A I believe there was a letter sent to both saying 
"This is a working copy." 
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THE COURT: What did you mean by working copy? 

A For the principals to look at and make — it is 
for the changes they would want to make sure what is in 
there and then we have the final typed up. 

THE COURT: All right. 

The question at issue here, as I understand, 
gentlemen, is whether or not there was in fact a contract 
made for the chartering of this ship as alleged in the 
pleadings here. 

MR. ESTABROOK: That is right. We are claiming 
an arbitration clause on or about March 17th. 

THE COURT: That is the issue in this case and 
I take it that is the only issue I am here to decide. 

Do you agree that is the only issue in this 
case, Mr. Gilchrist? 

MR. GILCHRIST: I think there are two issues, 

your Honor, at least. 

THE COURT: When are they? Is that the first? 

Do you concede that that is one of the issues? 

I» that oneof the issues; yes or no? 

MR. GILCHRIST: I prefer the Court of Appeals* 

formulation. 

THE COURT: I hold then it is one of the issues. 

MR. GILCHRIST; Whether there was a meeting of 


•OUTHCHN OUTBICT COURT NCRONTCNt. U.». COURTMOUIB 
ROLIV (QUARK. NEW YORK, N.Y. CO T-ASM 





1 


mcbr 19 


DeSalvo-cross 



2 

the minds on all the essential terms. 


3 

THE COURT: On whether or not there was a contract 


4 

created by the telex messengers. I hold that it's a matter 


5 

of law, and J so rule. If you differ with me take your 


6 

exception now. 


7 

MR. GILCHRIST: That is the issue. 


8 

THE COURT: That is one of the issues. 


9 

MR. GILCHRIST: Well, your Honor — 

• 

10 

THE COURT: Either agree or take your exception. 


11 

What do you do? 


12 

MR. GILCHRIST: I think I have to take an 


»3 

exception to the way it has been phrased, your Honor. 


14 

THE COURT: How would you phrase it? 


15 

MR. GILCHRIST: I would phrase it this way: 


16 

I would say that the first issue in this case is whether 

• 

17 

in all of the conversations had between principals and 

' 

18 

the metters in writing exchanged between them there ever 


19 

came there ever came into existence that meeting of the 


20 

minds on all of the essential terms of the contract so 


21 

as to result in an enforceable contract. 

22 

22 

THE COURT: I will accept your phraseology. 

- 

23 

It is temtamount to what I said. I will accept it. 


24 

MR. GILCHRIST: The second issue in this case. 


25 

your Honor, involves the ]:x>le of National, because your 
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Honor could conceivably conclude that a fixture had to oe 
done but that it is not binding on National and without 
trying to get into it, I think the evidence emerginci on 
that is a separate issue in the case. 

THE COURT: I accept that as a second issue. 

Any objection, Mr. Estabrook? 

MR. ESTABROOK: No. 

THE COURT: And I would accept the two issues 

as stated by Mr. Gilchrist as being the only two issues 
before the court at this time on this trial. 

Do you agree, Mr. Estabrook? 

MR, ESTABROOK: Yes, your Honor, 

THE COURT: Do you agree? 

MR. GILCHRIST: I will accept that formulation. 

THE COURT: At least we know where we are 

headed, what we have to decide. 

Q Isn t it a fact that you and Mr. Germano spent 

some part of Thursday the 18th as well as Friday the 19th 
going over this Mobil form and filling in these blanks and 
making deletions so that you would have as a result a worki 
copy to pass to the other party? 

A That is correct. 

0 You don't have any doubt that you mailed that 
on the 19th? 
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A I don't have my cover letter here, but if it 
wasn't the 19th it was the 18th or the 22nd, so we haven't 
missed by more than a day. 

Q Do you also agree that on Wednesday the 24th, the 
following week, you sent over another Mobil time form? 

A I believe it was the 25th. 

Q Well, if I show you your covering letter would 
that refresh your recollection? 


MR. GILCHRIST: 


Please mark this for identifi¬ 


cation as Defendant Respondent's Exhibit F. 

(Defendant Respondent Exhibit F was marked for 

identification.) 

Q Showing you Respondent's Exhibit F, would you 
agree that you did send another charter of the Oswego 
Reliance to National on March 24th? 

A That is correct. 

Q Can you produce for us the charter that accompanied 
this letter? 

A I don't have it with me. 

THE COURT; Was that another copy of what you 
called the working copy? 

THE WITNESS: I believe it was another copy of 

the one that was eventually signed on the 25th' I'm not 
positive of that. I don't have it here. 
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THE COURT: Signed by whom on the 25th? 

THE WITNESS: Signed by Interocean. 

THE COURT: So there were two working copies of 
a charter party that you prepared then? 

THE WITNESS: That is correct. 

THE COURT: Two separate copies? 

THE WITNESS: That is correct. 

THE COURT: One that you sent out on or about the 
19th and one you sent out on the 25th? 

A The 24th, I believe, your Honor. 

THE COURT: Where is the other copy that you 

sent out on the 24th? 

THE WITNESS: I don't have that copy. 

THE COURT: Have you got it, Mr. Estabrook? 

MR. ESTABROOK: I think the original one of the 

24th, yes. This is the one that was sent to Mr. — given 
to me by Mr. Gilchrist's office. 

MR. GILCHRIST: Let me ask a question if I may, 

your Honor, here? 

MR. ESTABROOK: Here we are. 

U The Poten files would you have for whatever was 
attached to your letter? 

A I wouldn't know for certain. 

MR. ESTABROOK: Just let me check tills. 
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Here is a March 24th letter, copy from our 
files with a charter annexed to it. I also have a 
March 19th copy with a charter annexed to that. Here we 
are. These are Xerox copies that we got from Bethlehem. 

THE COURT; Were there three working — 

THE WITNESS; No, your Honor, there was one 

sent on the 19th, one on the 24th. 

THE COURT; One sent on the 19th we have now 

marked in evidence. 

THE WITNESS; That is Exhibit E? 

MR. ESTABROOK; The one that was sent to us on 
the 24th, the original enclosure, has been marked by the 
defendants in evidence as D, I believe. 

THE COURT; That is in evidence? 

MR. ESTABROOK; Yes. 

MR. GILCHRIST; That is one of the 25th. 

MR. ESTABROOK; Sent to us on the 24th. 

THE COURT; We have two working copies, one 

which was marked in evidence as Exhibit E and the other is 
marked Exhibit D, you say? 

MR. GILCHRIST; D, your Honor, is the charter 
party enclosed with Mr. DeSalvo's letter of March 25th. 

THE COURT; Both are now in evidence? 

MR. ESTABROOK; Yes. 
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THU COURT: All right. 

MR. GILCHRIST: E is the charter party sent 

over by Mr. be Salvo on Friday. Put in the mail by Mr. 
Salvo on Friday the 19th. 

THU COURT: Those were the two working copies. 

THE WITNESS: No, the one that was sent, your 

Honor, on the 24th. 

THE COURT: Is marked U? 

THE WITNESS: That is correct. That also was 

signed as the original by Bethlehem on the 25th. 

THU COURT: E is the one tnat you had sent out? 

THE WITNESS: On the 19th. 

THE COURT: All right. They are both in evi¬ 

dence . 

MR. GILCHRIST: If I may have the consent of 

counsel, can we put this one in evidence, the one that went 
out on the 24th? 

THE COURT: We have that in evidence already. 

MR. GILCHRIST: Not the 24th. 

MR. ESTABROOK: Yes, it is the document that was 

sent on the 24th, was returned on the 25th. The original 
of this letter dated March 24th, Poten, was returned and 
is annexed to Exhibit D in evidence. 

THE WITNESS; You got a copy of what was sent-- 
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2 

THE COURT; Let the witness do the testifying. 


3 

please. 

— 

4 

Take these two exhibits that you have before you 


5 

now. Exhibit D and Exhibit E. Do those represent the only 


6 

two working copies of this charter party that you prepared 


7 

and sent to the parties? 


8 

THE WITNESS: Yes, your Honor. 


9 

THE COURT: What does D represent; what one in 

• 

10 

point of time? 


11 

THE WITNESS: Exhibit E is the first one that 


12 

was prepared and mailed on the 19th as a working copy to 


13 

both parties. 


14 

THE COURT: That was sent to whom, when you 


15 

say both parties? 


16 

THE WITNESS: To Mr. Theodoracopulos and to 

• 

17 

Mr. Germano. 


18 

THE COURT: All right. 


19 

And the other one? 


20 

THE WITNESS; Exhibit D was sent, the original. 


21 

and a duplicate original was sent to Bethlehem on the 24th. 


V- 

A copy was sent to Mr. Theodoracopulos on the 24th. On 


23 

the 25th Exhibit D was given back signed by Interocean 


24 

and subsequently hand delivered to Mr. Theodoracopulos. 

23 

25 

THE COURT; Although it calls for the witness 
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to comment upon the contents of a written docunw-nt, it 
would be helpful and it would be shorter if we would ask i 

I 

this witness to take Exhibit E, which he sent out on the 

I 

date of March 19th, 1971, and compar'e it with the one that 
he sent out on March 24, 1971 and tell us what changes were 
made in the first copy by the second one. 

MR. GILCHRIST; I am perfectly agreeable to 

that. i 

I 

THE COURT; If you are perfectly agreeable, wh” 
not let him answer the question to save time. I want to ^ 
know what the differences are; what changes he made, if 
any. You may cross examine if you want to as to why he r.j . ^ 
the changes. That is up to you. 

THE WITNESS; Would you like me to relate the 

I 

changes, your Honor? 

THE COURT; Yes. What changes did you make in 
first workingoopy of the charter that you sent out, 
that is Exhibit E, as I understand it, and the second one 
thatjou sent out, which is D? 

THE WITNESS; Yes, sir. Clause 3A, under deliverv. 
There was added "Or Red Sea at Charter's Option Proviued 
No Extra Deviation Involved." ' 

Clause llB, which refers to drydocking. The ' 

additional wording was changed to read; 
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"Vessel requires drydocking fourth quarter 1971 
for approximately 15 days. Charterers will give owners 
l^as much advance notice as possible so as to position the 
vessel in order to coordinate drydocking during this 
period." 

U That is changed from what? 

A From the working copy, vhich was Exhibit E. 

Would you like the wording that was in the 
working copy? 

THE COURT: Yes. What was in the working copy? 

“ THE"WITNESS: Words in the working copy were: 

"Vessel requires drydocking November 1971. It is the 
intention of the owners to drydock the vessel in Portugal, 
Spain or Japan and charterer guarantees to place the vessel 
in position to drydock in any one of these countries." 

Clause 38 is added to the charter and reads 
as follows: 

"It is hereby agreed that the owner will register 
the vessel with tanker owners voluntary agreement concerning 
liability for oil pollution (TOVALOP) with all costs pertain¬ 
ing to such to be for owner's account." 

Those were the changes that were made. 

Q There is nothing about the guarantee there, is 
there? 
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A No, there is not. 

(j In either charter party? 

A No, there is not. 

U You agree that you sent copies of this charter 

party on Friday the 19th and again on Wednesday the 24th 
and Thursday the 25th. I ask you why you wouldn't have 
sent along a copy of this form of guarantee that you under¬ 
stood that Mr. Theodoracopulos or National was going to 
execute for you? Why didrft it go along with the charter 
party that you mailed on the i9th and why doesn't the 
cnarter party^ sake any reference to the guarantee? 

A I can't answer that. 

g Wasn't that one of tne items in your alleged 
fixiiure letter? 

A Yes, it was. 

Q Was TOVALOF an item in your alleged fixture 
letter? 

A No, it was not. 

Q So you have to agree that the negotiations were 

not . luded on Wednesday; is that correct? 

THE COURT: That is a conclusion that I won't 

permit him to answer. 

MR. GILCHRIST; Pardon me? 

THE COURT; That is for me to determine. 
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agreed upon; correct? 

A It is a working copy of the charter. 

Q A suggested or proposed charter to be agreed 
upon; correct? 

A Fine. 

U When did you get to telling Mr. Theodoracopulos 

about the situation of Spain, Portugal and Japan? 

A I would have to surmise. I don't know the 
exact time. 

a By the time you sent out this letter, wasn't it 
pretty near the close of the day on Wednesday? 

A Yes, it was. 

g Would you agree that it came in on National’s 
telex at 5:36 p.m.? Does that sound reasonable? 

A It sounds about right. 

g So when wee the next conversation that you had 
with Mr. Theodoracopulos after sending this? 

A Thursday. 

U Thursday morning? 

A Thursday morning. 

g Do you remember who called whom? 

A I believe 1 called him. 

g Do you remember the hour? 

A No, I don't. 
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2 

Q 

Was it early in the morning, mid morning? 


3 

A 

I would guess it was more like 10 o'clock. 


4 

10 o'clock or so. 


5 

Q 

And your recollection is that you called him? 


6 

A 

It is my recollection. 


7 

U 

Do you remember what you said to him and what ho 


8 

said to you? 


9 

A 

No, I do not. 

• 

10 

Q 

You have no recollection at all? 


11 

A 

I believe I probably asked to make sure he got 


12 

the Telex 

but other than that I don't believe I remember. 


13 

U 

You don't remember what he said to you cither? 


14 

A 

No, I don't. 


15 

Q 

Do you have any recollection of his being kind of 


16 

angry with you? 

• 

17 

A 

No. 


18 

Q 

Do you have any recollection whatsoever of .iis say; 


19 

to you "Where did you get this stuff, we’d got a fixture," 


20 

or words 

to that effect? 


21 

A 

Not at all. 


22 

Q 

What didyou discuss on that Thursday morning call? 


23 

A 

We discussed that charter, what he wanted to do 


24 

with the 

vessel. I discussed the market in general with 


25 

all the 

principals usually at least once or twice a day. 
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Q How many phone calls did you have Thursday 
morning with Mr. Theodoracopulos; do you remember? 

A No, I don't. 

Q Did you have more than one? 

A I don't know. 

y Did you say anything about Spain, Portugal or 
Japan as being necessary to Bethlehem for drydocking of 
this vessel on that day? 

A I don't remember what day I brought it up '.viti. 

him. 

g If I suggest to you that in one conversation 
that you had with Mr. Theodoracopulos on Thursday, the 
18th in the course of discussing the problem that 
TOVALOP was going to create that you said to Mr. Theodoracopu 
los you might be able to do something about that but that 
this suggestion with respect to the drydock was something 
that you knew about personally because Bethlehem had 
contract arrangements in Iberia, meaning Spain and Portugal, 
and also in Japan with respect to the drydocking of its 
vessels; do you remember saying that? 

A Not at all. 

Q Did you know that to be so? 

A Not at all. 

Q When did it come to your attention that this was 
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going to be the language that you sent over in the working 


copy? 


A Mr. Germano gave it to me either on the 18th or th< 


19tn. 


But you didn't know of these contract arrangements 


that Bethlehem had in Spain, Portugal and Japan before tl;at? 


Q You had no personal knowledge of them from your 
previous dealings at all? 

A I still don't know tha they have that. 

Q And you don't remember having any discussion on 

Thursday with Mr. Theodoracopulos to that effect? 


That was going to pose a problem? 


Q And you have no recollection tnat Mr. Thcodora- 
copulos was angry with you about sending him a so-called 
fixture letter and saying that you had a fixture when there 
were still so many matters open? 

A No, I do not. 

Q He didn't teOce any offense with you on Thursday 

% 

the 18th whatever? 

A Not that I recall. 

U Tell me what the gist of what passed between you 
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and Mr. Theodoracopulos was on Thursday the 18th? 

A I am not sure whether it would be T^iursday the 
18th or Friday the 19th, but as various orders came out 
in the market they were given to him. We discussed 
I believe whenever Mr. Germano gave me the,language that 
he wanted here, that was also discussed on the phone with 
Mr. Theodoracopulos. 

Q What language would that be now? 

A The drydocking language, that clause that you 
have referred to. 

Q You refer in your statement, I think, Mr. Dc Salve 
to the fact that you went to national several times on 
the drydock clause before you get national to give you 
language of their own; is that correct? 

A That is correct. 

Q And the language of their own, I take it, i^ your 
understanding — let me rephrase that: That your under- 

stamding of the language they wanted is what is in the charts 
party sent on March 25th? 

A That is correct. 

Q But that prior to receiving language of that 

description from them you had been to National discussing 
the language that Bethlehem wanted in? 

A That is correct. 
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A Well, it is two years ago. There has been a 
lot of offers and ships in the meantime. 

Q You put all this time memorialized in the 
statement that you made on April 6, 1971? 

A I believe in the statement even on April 6 
I wasn't sure which day it was. I would have to read 
through the statement, but I believe that was the case. 

0 Were you the person that talked to Chevron? 

A No, I was not. 

0 Was it someone else in the Poten office? 

A I believe it was somebody else. 

0 Do you know what that other person in the 
Poten office said to Chevron? Were you present when the 
phone call was made? 

A I was in the office but I wasn't on an extension 
phone. 

0 Pardon? 

A I say I was in the office but I was not on an 
extension phone. 

Q Then how do you know what this other person said 
to Chevron? 

A We usually operate in a proper manner in the 
fixed -- offers of ships. When I give somebody in the 
office an offer of one of the principals they usually do so. 
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2 

0 At wha^ rate was this offer made? 


3 

A I don't recall. As I said earlier, I believe 

- 

4 

it was around world scale 160. 


5 

Q Isn't it more likely, Mr. DeSalvo, that knowing 


6 

there were so many matters still open between Interocean 


7 

and National and Hellenic that you put out a feeler to 


8 

sound out Chevron to find out whether they would have 


9 

any interest in tonnage of this sort? 

• 

10 

A We talk tonnage all the time, but I can't 


11 

offer a vessel without a principal's authority. 


12 

0 And you say you had Mr. Theodoracopulos' authority | 

I 


13 

to make a firm offer of the Oswego Reliance to Chevron 


14 

either on the 18 or 19; is that your testimony? 


15 

A As far as I was concerned, I did. 


16 

THE COURT; Was that word voyage charter? 

• 

17 

THE WITNESS; Yes. 


18 

THE COURT; Didn't you testify on direct that 


19 

you discussed the price of the voyage charter with 


20 

Theodoracopulos? 


21 

A No, sir. We made an offer and the problem 


22 

was they vK>uld not consider the offer because the vessel 

• • 

23 

was not a member of TOVALOP. 


24 

THE COUIIY; I didn't ask you that. 


25 

Did Theodoracopulos give you a price at which you could 
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offer this ship? 

THE WITNESS: Yes, sir, your Honor. 

THE COURT: And you gave us this price? 

THE WITNESS: Yes. That is what I am saying. 

To my recollection it was world scale 160. 

THE COURT: What do you mean by worldscale 160 

THE WITNESS: There is an organization 
that works up basic freight rates between the ports and 
this basic rate is called %forld scale 100 and the 
market negotiates around that base. 

THE COURT: Had that sub charter been given 
Chevron would it have represented a profit to Hellenic 
or to the charterer? 

THE WITNESS: I don't recall. I think this 
particular charter equated to maybe 140, 150, so there 
would have been perhaps some profit, but the offer 
rate is not necessarily the fixing rate. 

THE COURT: When you spoke to him about this, 
did he make any comment to the effect that the ship was 
not for sub charter? 

THE WITNESS: Mr. Theodoracopulos? 

THE COURT: Yes. 

THE WITNESS: No, sir, he offered the ship 
to me for sub charter. 
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25 




2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: All right. 

0 You can't recall what he said to you to give you 
this authority you say you had? 

A I wouldn't recall the words. The order had been 
given to him that Chevron was open for a vessel of this 
class for a voyage probably, knowing them, for eastward 
options including South Africa. 

He said fine. Since we had all of the details 
right in front of us, the vessel was offered for sub charter 
at world scale 160. 

Q You don't know what it was that was actually said 
by whomever else Poten made this call to Chevron, do vou? 

A I presume he called Chevron and said "We have 
a firm offer for you." 

Q I don't want %^at you presumed. You didn't hear 
it, did you? 

A No, I did not. 

0 Is this the first time TOVALOP had come up on this 
occasion? 

A On this vessel, yes. 

0 And you are not sure whether this was the 18th 
or the 19th? 

A No, I'm not. 

Q What did you do when this matter of TOVALOP came up? 
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A I called Mr. Theodoracopulos and told him that 
Chevron would not accept an offer of the vessel unless she 
was entered in TOVALOP. 

0 Didn't you also say that no major would 
accept a vessel without TOVALOP entry? 

A No, I said it was becoming a situation where 
more and more of the majors were requiring that the 
vessel be entered in TOVALOP. 

THE COURT: What did he say to you when you 
told him Chevron wouldn't t<dce it unless it was 
entered in TOVALOP. 

THE WITNESS: We didn't know whether the 
vessel was entered in TOVALOP. I called Mr. Germano 
and found out that the vessel was not entered in 
TOVALOP{ that Bethlehem was a self-insurer. 

Q Let me ask you something: If it had 
developed that Bethlehem was unwilling to enter TOVALOP 
would you have considered that there was still a binding 
fixture between these two parties? 

A I would say yes. That was a transitionarv 
period when some charters were done with and some without. 
Subsequently once that had been done charterers went back 
and more or less told the owners that they had to enter 
and this was done in some cases. 
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Q Well, now, this was not an item that was 

covered in the alleged fixture letter? 

I 

That is correct. j 

0 In fact, if this fixture is subject to a Mobil ^ 

ti-ra form then it is subject to Clause 23 of the Mobil 
time form, is it not? It is subject to all your 
regular standard provisions of the Mobil time form, is it 
not, unless something different has been agreed in the 
so-called fixture letter? 

A Or in the sub details. 

Q Would you take a look at clause 23? 

THE COURT: I think we have been over that. 

I think we have been all over that. 

MR. GILCHRIST: I want to put that earlier 

testimony, which was out of context, into a certain 

context. 

THE COURT: I thought you had done it, but 

go ediead. 

Q That is a provision that the owner will enter' 
into a Protection and Indemnity Club, is it not? 

A That is correct. 

0 Do you consider that when a fixture is allegedly 
made subsequent to the Mobil time form that you can 
strike the insurance provision without letting anybody know? 
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MR. ESTABROOK: I object to the form of the 
question. That is not correct in accordance with the 
charter. I suggest you look at Clause No. 12. 

THE COURT: Objection sustained. 

Next question. 

A It is my understanding — 

THE COURT: He is going to answer it anyway. 

Go ahead. 

THE WITNESS: You don't want me to answer? 

THE COURT: You can answer it. Put it on the 
record, even though I am not going to pay attention 
to it. 

THE WITNESS: My understanding, as I said earlier, 
is that one of the sub details are the things that are 
not technically correct in the charts: which have tC’ be 
xed out such as whether it is a motor vessel or a 
turbine vessel. In this case Bethlehem Steel was self- 
insured so that they could not be entered into a 
protection amd indemnity association. 

Q That is not one of the clauses that is 
excluded in the reference in the fixture letter? 

A No. 


THE COURT; Your question now is argumentative 
and I think we have been over that three times. 
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1 

Q Do you know why the charter party chose | 


3 

National as the agent of Hellenic? 


4 

A You mean In the signature provision? , 


5 

1 

Q On the last page. 

1 


i 

6 1 

A The charterer puts In where he wants notice 


7 

to be sent and the owner puts in where he wants notice to 


8 

be sent and the owner puts in where he wants. We just 1 


9 

put in what we are told to put in. 


0 

0 I thought it was your understanding that 


11 

National was going to be the guarantor of this charter pnrtv. 


12 

• 

A That is my understanding. If you are 


13 

referring to Clause 35, that clause is strictly for 


14 

notices, as to where legal notices are to be sent. 


15 

Q When on Wednesday, March 17 you started out to 


16 

see if this business could be put together for the 


• 

Oswego Reliance, did you consider that National and/or 

1 

1 

18 

Hellenic had made you their agent to consummate a fixture? 


19 

A No. 

i 

i 

20 

0 You just thought of yourself as a broker, 

1 

i 

1 

21 

a go-between; is that correct? 

1 

i 

22 

A That is correct. 

j 1 

23 

Q With two principals and one broker? 

j 

! 

24 

A That is correct. 

1 

25 

Q Passing the offers and the counter back and forth 

1 

1 

1 
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2 

1 

between the parties and hopefully they would get together 



and you would earn your commission and a piece of business 


4 1 

I 

would be fixed? 

1 

1 

i 

! 

A That is correct. 


6 1 

1 

Q So that you didn't consider yourself National's 

1 


1 

7 1 

1 

agent? 

1 


8 1 

1 

1 

MR. ESTABROOK! I object to that. That is a 


9 

question of law. 


• 

THE COURT: He can testify as to whether he 

i 

1 

11 

felt he was the agent. The objection is overruled. 

1 

12 

A No, I did not. 

j 

13 

Q Or Hellenic's agent? 

1 

14 

A Or Bethlehem's agent. 

1 

1 


1 

Q Or Mr. Theodoracopulos ' agent? 


16 

A That is correct. 1 


• 

Q Or Mr. Spears' agent? | 

j 


18 

A That is correct. j 


19 

1 

THE COURT: He SO testified before in this | 


20 

1 

same way. He was a broker acting for both sides 


21 

and hoping to collect from the owner. 


22 

Q Had you read the Petitioner's trial memorandum? 


23 

A No, I had not. 


24 

MR. GILCHRIST: Maybe I can save some of our 


25 

time, your Honor. The Petitioner is making a claim based 
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2 

on agency here. I 


I 

1 

THE COURT: I didn't know that he was. I 


4 

thought that the theory of the case was that the 


Ij • 

company or the broker had an agreement by Telex which was 


6 

1 

confirmed by both parties and that the Telex was a i 

1 


7 

1 

memorialization of the contract. | 

1 


8 

MR. ESTABROOK: Yes, our position is that the 


9 

broker was the only one who forwarded information by the 

• 

10 

parties. i 


11 

THE COURT: He created a memorial. He acted 


12 

as the broker for both parties emdihe negotiator, the 


1.3 

contact mam through which both of them communicated. 


14 

[ 

MR. ESTABROOK: That is right. 

26 

15 

THE COURT: That was all gone into this 


16 

morning, I think, or this afternoon. 

• 

17 

MR. GILCHRIST: I would like to know from 


18 

courael whether in light of our earlier colloquy about 


19 

what we agreed to be the two leeues in the case he is 


20 

abandoning this theory that is put forward at pages 16 and 


21 

following that National gave Mr. DeSalvo the 


22 

status of an agent for it. 

- 

23 

THE COURT: There is no claim on that as I 


24 

understand his case. 


25 

MR. ESTABROOK : My claim is, your Honor, that 
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2 

National gave Mr. DeSalvo aa a broker instructions to 


3 

i 

Telex or communicate with Bethlehem as to their position 

- 

i 

4 1 

1 

in this case. 1 


5 

THE CX)URT: As a means of communication j 


i 

6 

in order to create a memorial. | 


7 

1 

i 

MR. ESTABROOK: And consequently a Telex signed 


8 

by Mr. DeSalvo is sufficient to bind National as far as 


9 

this is concerned because they gave him the information 

• 

10 

2 md it was his job to pass it on to Bethlehem. | 


11 

THE COURT: I would rule that it wasn't until 1 


12 

it was accepted by both parties, but there appears to be j 


13 

confirmation here of an acceptance from the Telex itself. 


14 

MR. ESTABROOK: Yes. 


15 

THE COURT: The only question I see in this case 

1 


16 

is whether or not ultimately there was a contract made 

• 

17 

by these Telex records. 


18 

MR. ESTABROOK: That is right. 


19 

THE COURT: Or whether or not, as Judge Timbers' | 

1 


20 

1 

says, it conforms with the law of contracts and spells | 


21 

out sufficient details to meUce the contract definite 


22 

and certain so that it can enforced. 

- 

23 

MR. OILCHRIST: Your Honor — 


24 

THE COURT: We won't argue about it now. 


25 

There is no claim here that he was the agent of 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 

FOCEV SQUARE. NEW YORK, N.V. CO 7-4SS0 











3 

4 

5 

6 

7 

8 ■ 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 

24 

25 


DeSalvo-cross 


IS*? 


mcsg 
anybody. 

It is now a quarter to four. We will t«iKe a 
recess to 11 o'clock tomorrow morning, right after I get 
through with my motion calendar. I suggest you do what 
I suggested to you so we can get this case moving along. 

How long do you expect to be further with this 

witness? 

MR. GILCHRIST: I am 95 oer cent complete with 
cross examination. 

THE COURT: All right. How many more witnesses 
have you got to call, Mr. Estabrook? 

MR. ESTABRO^K: I have three, your Honor. 

THE COURT: W ?;0 are they? 

MR. ESTABROOK: Mr. Kelley — 

THE COURT: Who is Mr. Kelley? 

MR. ESTABROOK: He is the lawyer. I am going 
to call him as an officer of Interocean to testify as to 
self-insurance. 

I have two witnesses as to the drydocking 
clause, Mr. Gorrisen and Mr. Proeller. 

THE COURT: What are they going to be experts 


about? 

MR. ESTABROOK: On the fact that the drydocking 
clause is a relatively minor matter to be worked out in view 
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of the subsequent employment of the ship. 

THE COURT: It has to be done between voyages; 

is that what you mean? j 

MR. ESTABROOK: That is rioht, and at a convenient j 

I 

I 

1 

port. 

THE COURT; That is a matter of negotiation and j 

a matter of the words that the ship is engaged on. 

You don't expect him to drydock with a cargo of oil in it. 

MR. ESTABROOK; That is right. 

THE COURT; That is your case, then? 

MR. EATABROOK; That will be my case. 

THE COURT; How many more witnesses do you have, 

Mr. Gilchrist? I am not trying to rush you. I am trying 
to get an idea of this case. 

MR. GILCHRIST; I will have three witnesses in 
addition to Mr. Porvancher, Mr. Theodoracopulos and 
Mr. Spears, who were actually in the negotiations with 
Mr. DeSalvo and one expert as to this drydocking 
and other matters. 

THE COURT; All right. The reason I asked you 
that is because on Monday I have to go into the 
administrative part and I explained that to you. If I 
don't get through on Friday I will have to set this down 
for some subsequent date. That is why I took this case. 
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INTEROCEAN SHIPPING CO., 

Petitioner, 

vs. 71 Civ. 3363 

NATIONAL SHIPPING & TRADING CORP., 
et al., 

Respondents. 

April 26, 1973 

(Trial resumed.) 

FRANCIS E. DE SALVO, having 
been previously duly sworn, testified further 
as follows: 

CROSS EXAMINATION (CONTINUED) 

BY MR. GILCHRIST; 

THE COURT: The oath was administered to you 
yesterday and you are still under oath, sir. 

THE WITNESS; Yes. 

THE COURT; Gentlemen, I am going to have to 
leave you about 3 o’clocJc today. I have a hearing 
upstairs. Ue will sit until 3. Maybe we can have a 
shorter lunch period. 

You said you were about 95 per cent through. 
MR. GILCHRIST; When I got bac)c to the office 
I realized I may have misstated myself. 


1 


I 
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THE COURT: All right, you ra^Jce your record, 


If we can't finish today we will have to arrange for some 


further time. 


MR. GILCHRIST: I am very doubtful that we will 
finish today now in light of what your Honor said. 

THE CLERK: May I remind you you are still under 


oath, sir. 

0 Mr. DeSalvo, did you find that Persian Commander 

Charter Party? 

A Yes, I did. 

Q And you brought it with you? 

A Yes, I have. 

THE COURT: Do you wemt to have this marked? 

MR. GILCHRIST: Do you want to offer it? ' 

MR. ESTABROOK: I will offer it if you don't. 

THE COURT: What is this paper now that the 
witness has. 

MR. GILCHRIST: If your Honor recalls, toward 
the close of my cross ex^unination yesterday afternoon I 
asked the witness about the guarantee that he said was one 
of the essential terms of this charter. 

THE COURT: Yes. 

MR. GILCHRIST; And he said that he had in mind 
a prior form of guarantee which had been executed in connecti 
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with the charter of the Persian Commander. I asked him if he 
would bring that charter with him today. I eun perfectly 
willing to offer it if Mr. Estabrook doesn't wish to. 

THE COURT; It is not between the saune parties, 

is it? 

MR. GILCHRIST: Your Honor, it is a charter 
party entered into between Hellenic International 
Shipping, S.A., one of the respondents in this case and 
the owner of the Persiam Commander, a firm styled 
Persiam Gulf Tanker Conpamy, Ltd. This will be G for 
Identification. 

THE COURT; Mr. Estabrook says he has no 
objection to having it received in evidence so we will 
receive it right in evidence. 

Do you offer it in evidence? 

MR. GILCHRIST; Yes. 

THE COURT; All right, received in evidence 
by consent. 

(Defendant Respondent's Exhibit G received in 
evidence.) 

Q Would you agree with me, Mr. DeSalvo, that 
what has been marked as G in evidence consists of the 
printed pages of the Mobil time form, being, I believe, 
seven in number plus one page with a rider. Clause 3? 
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2 

1 

A In addition, a pacre added clauses 38 through 4 3. 1 

3 

0 Correct. 

4 

A Tea, air. | 

5 

0 la there a guerantee which forms a part of that 

6 

charter party? 

7 

A Ik>, air, there ia not. It is not connected 

8 

to thia charter. 

9 

TB oaowrt t lfa« there a guarantee? 

10 

TO WiniBSSi Yea, your Honor. 1 

i 

11 

1 

THE COOHTt Haa it a aeparate document? 1 

12 

THE IfITCB8St Tea, air. 

13 

1 

THE CODETs Nhere ia that? 

14 

THE HZniEUi I don't have the aigned copy. 

15 

I have a copy of the letter from National Shipping and | 

16 

i 

Trading fozvardiikg tiM fore to ua and a copy of the form. . j 

17 

I called the oweer'a office thia aoming to get a copy of 

LB 

the original. He ia out. It la not In their charter | 

19 

party file. Zt la In their financial file. 

20 

THE OGOETt Do you have a copy of the 

21 

guarantee oonoemlng the charter party which haa iust 

22 

been earted In evidence? 

23 

THE WITNESS: That ia correct. 

24 

THE OODHT: Have you cot that here? 

25 

THE WZTHESSt YEa, air. 

» 
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THE COURT: Show it to Mr. Gilchrist and mark it 
Defendant Respondent's Exhibit H for identification. 

(Defendant Respondent's Exhibit H marked for 
identification.) 

0 Do you want to offer this in evidence? 

MR. GILCHRIST: I think that is Mr. Estabrook's 

burden. 

THE COURT: I asked for this guarantee. 

MR, GILCHRIST: I don't think it makes that much 
moment whose exhibit it is. 

MR. ESTABROOK: I will offer it. 

THE COURT: You got it marked Exhibit H for 
identification. 

Do you object to it being in evidence? 

MR. ESTABROOK: No. 

THE COURT; Do you object to it? 

NR. GILCHRIST: No. 

THE COURT; It is the form of guarantee which 
was used in Defendant's Exhibit G and consists of three 
pages. One of them is a form of guarantee. 

(Defendant Respondent's Exhibit H received in 
evidence.) 

Q Kith reference to Exhibit G, the charter party, 
was that a charter that was negotiated through the Poten 
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o/fice? 

A Y«Sr it was. 

Q Did you handle the negotiations? 

A I handled part of the negotiations. 

Q And sosMbody else also was involved in the 
Poten offioe? 

A That is correct. 

Q ffho would that be? 

A Mr. Harrison. 

Q But you are familiar with that charter party? 

A That is correct. 

0 And what the negotf .<itions were that led up 
to it? 

A That is right. 

Q What part did Exhibit H play in connection 
with this charter? 

THE WITNESS: I think that is immaterial. 

I don't see how it is relevant at all. 

0 Wnat was the piupose of this guarantee, Mr. 
DeSalvo? 

A The purpose . the guarantee was for financing 
purposes for the owner, tc make sure that Hellenic had the 
backing so that the*- could bank the charter party. 

Q What was the nurpose of the guarantee that was 
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A That is correct. 

Q And in fact Exhibit 7, I believe it is your 
testimonyr was prepared in your office? 

A That is correct. 

Q Is it identical with it? 

A It is identical with the changes for the dates 

emd the naises of the parties involved. 

Q Is it possible, Mr. DeSalvo, that in thinking 
of the Oswego Reliance guarantee you could have had in 
mind not the Persian Commander but a charter party that 
was done through your office in 1969 with Grand 
Bassett Tankers Incorporated? 
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MR. ESTABRDOK: I object on the ground that 

anything is possible. 

THE CX)URT: Objection sustained. 

MR. GILCHRIST: Your Honor, I don't want to trap 
this witness. I want to give him a chance to see if he 

can refresh his recollection. 

THE COURT: I know, but we are getting into 
a collateral matter here. I am not concerned with other 
charter parties. We can’t confuse this case with 
other charter parties. I have permitted you to inquire 
on cross examination as to the form of the guarantee which 
was used in the case on trial. The witness said that he 
opied a form which had been in prior use by his office. 

He has produced it. You asked him to produce it and he 
has produced it. You have it here. I think that should 
end that matter. We are not going to try a number of 
other charter parties which have nothing to do with 
this case at all. 

We have a very narrow issue here, the issues 
that you pointed out yesterday. Next question. Go on 
to something else. 

Q Are you content to let the matter rest there, 

Mr. DeSalvo? 

THE COURT: I'm ruling, not him, and I am making 
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the rulings here. The rulings are in evidence and I 
will give you an exception to my ruling. 

MR. GILCHRIST: I respectfully except. 

THE COURT: You don't have to take an exception. 

The law gives you that exception. 

Q Going back to'Wednesday, March 17, Mr. DeSalvo, 
in the phone conversati.on/s that you had with Mr. Harry 
Theodoracopulos did you tell him that some form of 
guarantee %rould be required by Interocew prior to sendina 
off your fixture Telexes? 

A Tea, I did. 

0 Can you rerAenber %diat you said on that 
point and what he said to you? 

A No, I don't. 

Q Did you tell him what the form would be? 

A No, I don't believe so. 

Q You didn't give him any language of the form? 

A No, I did not. 

Q So that was an item that would have to be 
agreed upon after you had passed sofse form of guarantee 
to him to study; is that correct? 

A That would be true. 

Q Did he say to you without any reservation 
or unconditionally that he or National would execute any form 
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of guarantee which you sent over to him? 

A No, not vinconditionally. 

Q Isn't it a fact that you said that you had a form 
in mind and that you would send it over for him to exaunine? 

I A I don't recall if I said that or not. 

ij 0 If I sh^ you Petitioner's Exhibit 1, do you find 

any note with respect to the guarantee on that in your 
contemporaneous notes made that day? 

THE WITNESS: Didn't we go over this yesterday? 

MR. GILCHRIST: On this point? 

THE COURT: I think you did. He said no. 

THE WITNESS: It is the last page, bottom right-hand 

comer. 

Q What does it say? 

A "Letter of Guarantee." 

THE COURT: That is down in the red ink? 

THE WITOESS: That is correct. 

THE COURT: But not in black ink? 

THE WITNESS: That is correct. 

Q You didn't tell him %diat the form of the 
guarantee vrould be, what kind of a guarantee it would be or 
%^at the language of the guarantee would be, did you? 

A I didn't discuss the language. I didn't discuss 
the form. As to ^ose guarantee it would be, I think we 
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counsellor. It describes Hellenic as beinq a subsidiary 
of National Shipping and Trading and the next lines says 
"With appropriate letter of ouarantee," period. 

MR. GILCHRIST: I dor' v. want to be argumentative - 
THE COURT: The document speedcs for itself. 

MR. GILCHRIST: It is National that has been 
joined as a respondent by the Petitioner in this action, 
not Harry Theodoracopulos. 

Q Going back to the alleged flxttire letter, 

Mr. DeSalvo, is it your position — I am showing you 
Petitioner's Exhibit 2 — as the broker on this alleged 
fixture that this exhibit contains all the essential 
terms of the charter party to be entered into between the 
parties to this proceeding? 

MR. ESTABROOK: I object to that. 

THE COURT: Wie objection is sustained. We are 
not concerned with what hi', contention is. You have an 
exception to my ruling. 

Q Would you agree with me, Mr. DeSalvo, that 
an appropriate letter of guarantee was an essential 
term of this business? 

THE COURT: It calls for a conclusion on the 
part of this witness. 

MR. ESTABROOK: I will object to that. 
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THE COURT: Objection sustained. 

MR. GILCHRIST: Your Honor, his testimony is 

that — 

THE COURT: I don't want arqvunents on my rulings 
on evidence. You have an exception given to you by law. 

Q I would like to ask you once more, Mr. DeSalvo, 
why if this was a term you never sent forward to National 
or to Hellenic or to Mr. Harry Theodoracopulos 
the form of guarantee which was auopc^'^d to be part of this 
deal? 

A It wasn't sent at the time. I can't give you 
any particular reason why it wasn't. 

0 Hasn't that just a^ important as the charter 
party form Itself with all the additions amd deletions which 
were made to it? 

THE COURT: The form of your question 
is objectionable. 

MR. ESTABROOK: I object to it. It is very clear 
the witness has testified that — 

THE COURT: We will leave it. Let him answer. 

Dla you feel that that was important, that you 
should set forth in your Xe?:x communication the wording 
of the letter of guarantee or some re'srence as to its 
actixal contents and some notation as to by whom it should be 
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0 

signed emd executed? 


3 

THE WITNESS; No, your Honor. 


4 

0 This guarantee had been requested by Mr. Gerraano, 


5 

had it not? 


6 

A That is correct. 


7 

Q How could you have a completed transaction 


8 

without the execution of some form of guarantee? 


29 9 

THE COURT; Objection sustained, arg\imentative. 


• 

MR. GILCHRIST; I think this is proper 


11 

cross examination. 


12 

THE COURT; I rule it is r>ot. The form of your 


13 

question is improper. You have an exception to my ruling. 


14 

The next question. 


15 

0 I assure you Respondent’s Exhibit E, Mr. DeSalvo, 


16 

which is the Mobil time form that you mailed to National 


• 

on Friday the 19th, and I ask you to go through that and 


18 

tell me which of the additions and deletions which appear 


19 

there had been discussed with you or by you emd 


20 

Mr. Theodoracopulos on Wednesday the 17 prior to your 


21 

sending the alleged fixture note? 


22 

A Let me understand. You want me to say which 


, 23 

things were not discussed or were discussed? 


24 

Q Either way. 


25 

THE COURT; Didn't he do that yesterday afternoon? 
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MR. GILCHRIST: No, he didn’t, your Honor, not 
in terms of what was discussed with Nr. Theodoracopulos 

I 

i 

before sending the fixture letter. 

THE COURT: My recollection is that he went over 
this with you. He pointed out each one of the changes 
and you questioned him concerning each one of the 
changes. 

MR. GILCHRIST: I don't have that transcript, 
but I don't believe we covered everything. 

THE COURT: Do it again then. You W 2 mt to cover 
something that you feel you didn't cover yesterday 
concerning a change in the Mobil form. Question him about it 
Q Had you discussed with Mr. Theodoracopulos this 

I 

deletion about seven lines up from the bottom of oaue 1? 

THE COURT: Give the number. 

A Clause 1C. 

Probably not the exact words as I would recall 

but — 

THE COURT: What does 1C read? 

THE WITNESS: What was deleted were the words 
"After having been drydocKed and painted at owner's 
expanse.” 

Since the drydocking was discussed as to when 
it was going to be in this charter as of November, we had 
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2 

discussed that the ship would not be drydocked and painted 


3 

prior to delivery. 

1 

^ 4 

Q Had you discussed this addition in the margin 

i 

5 

of page 2 about moderate weather being defined as 


6 

maximiun Beaufort Scale 5? 


7 

A I don't recall. 


8 

Q Had you discussed the deletion on page 3 of 


9 

sub-paragraph D of Clause 5, the off-hire provision? 


• 

A I don't know. I have no notes to that effect. 


11 

0 I think you agree with roe, Mr. DeSalvo, that on 


12 

Wednesday the 17th you had not mentioned to Mr. 


13 

Theodoracopulos anything about drydocking at Portugal, 


14 

Spain and Japan? 


15 

A That is correct, as best — roy notes show -- 


16 

no, we did not discuss Portugal, Spain and Japan. 


• 

Q Did you discuss with Mr. Theodoracopulos 


18 

prior to sending off the alleged fixture letter the 


19 

deletion at Clause 17? 


20 

A I don't believe so. 


21 

0 How about Clause 16? 


22 

A No, I don't believe so. 


- 23 

Q Do you agree there is a deletion at Clause 16? 


24 

A Yes, I do. 


25 

Q Had you discussed with Mr. Theodoracopulos the 

1 
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deletion of Clause 23? 

A MOf I had not. 

0 While I'm there, Mr. DeSalvo, had you informed 
Nr. Theodoracopulos on Wednesday the 17th that Interoce 2 m 
was a self-insurer? 

A I don't recall. I don't believe so. 

Q Did you know on the 17th, if you can remember, 

whether Interocean was a self-insurer? 

A I don't believe I did. 

Q You didn't find that out until you talked 
with Mr. Germaneon the following day, on Thursday? 

A I believe it was on Thursday, either Thursday 
or Friday. 

Q Mr. DeSalvo, there is an address commission in 
this charter, is there not? 

A It could be termed that. It could be termed 
an in-hand brokerage coimnission. 

I don't know %^at the proper phrase is in this 

case. 

Q Who got that? 

A I believe Steamship Service Corporation, 

which is a whol^-owned subsidiary of Bethlehem Steel. 

Q Why was there no address commission for the 
charterer? 
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A He didn't ask for one. 

Q There came a time on Thursday the 13th, I believe, 
Mr. DeSalvo, according to your testimony and your 
statement made bjick in April of 1971, and I don't want to 
play with semantics on this, when someone at Poten 
went out to Chevron with respect to the Oswego Reliance; 
is that correct? 

A That is correct. 

Q At that time did you know what the actual 
language of the drydock clause was going to be? 

A No. 

Q Well then, you will have to agree that you 

couldn't have made a firm deal with Chevron on the 18 
without knowing what that language was going to be. 

A I act on behalf of the principal giving me a firm 
offer. If he offers .ne the ship firm then I presume he 
ttinks he is going to reach agreement on a drydock. 

Q You agree that is a presumption, don't you? 

A Yes, I do. 

Q Isn't it a fact that after Mr. Theodoracopulos 

told you that this Spain, Portugal, Japan drydocking 
clause was unacceptable you nevertheless sent forward 
this exhibit including that language? 

A I am not sure idien he was told — we were talking 
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about it — «^ether it had already been in the mail or not. 

Q You agree you mailed this on Friday the 19? 

A That is correct. 

0 And you had diacusaiona with Nr. Theodoraconulos 
on Thuraday the 18 about the Spain, Portugal, Japan drydockinq 

A I'm not aure. If it waa Thuraday the 18th 
we diacuaaed Spain it would be, but I don't — 

Q It could be; you will agree that it could be. 

A It could have been. 

Q You are not prepared to atate categorically that 
it couldn't have been that you diacuaaed Spain and 
Portugal that Thuraday, the 18th? 

MR. ESTABROOK: I object. Anything ia poasible. 

THE CXXJRT: Already anawered. 

Q By the way, why did you aend the charter by mail 
on a Friday knowing that It %rouldn't get there until 
Monday? 

A Standard procedure. 

Q Nell, on the 25th, you aent it over by hand? 

A Obvioualy by the 25th there were aome problema. 

Q There were no prbblems on the 19th? 

A Not aa far aa aending the working copy. It ia 

fairly atandard to have atill aome clauaea that are 
under diacuaaion when you aend a — 
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0 You agree that there were clauses under 


discussion on Friday the 19th then? 


A Yea, there were. 


0 The fact of the matter is, isn't it, that on 


Friday the 19th neither party knew exactly what they would 


be signing, if they were going to sign anything? 


A That is correct. 


0 Turning to your statement, Mr. DeSalvo — do you 


have that there? 


Yes, I do. 


I refer you to the last few lines at the bottom 


of page 31 and going over to page 32 where you make 


reference to "typing up the proforma charter party which 


was sent out on the 19th along with other details." 


Have you read that? 


Yes, I have. 


Q What did you have in mind back in April of 1971 


when you said "along with other details"? 


A Other things that were typed into the charter 


party, the profonra. 


That is in the charter party, isn't it? 


A The drydocking clause, you are referring to? 


It is your language, Mr. DeSalvo, not mine. 


Do you want to read it again? 
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A I know what I aaid here. I don't quite understand 
your question. 

0 Your emswer to counsel on that day when this 
follows. He said to you: 

"Did you have Interoceem's drydocking clause on the 

18th?* 

A Correct. 

Q And you answered : 

"I do not recall whether we got it during the 18th 
or early 19th, but at that time or just in time to type 
up the proforma charter party which was sent out on the 19th 
along with other details." 

I am trying to find out what you meant back in 
April of 1971 when you said "along with other details." 

A The other details that were used to type 
up the proforma charter party. 

Q You didn't mean something in addition to the 
cdiarter party? 

A No, I did not. 

0 Such as a letter of guarantee, for example? 

A No, I did not. 

Q I would like to direct your attention now, 

Mr. DeSalvo, to page 42 of this statement and f?r' 

Particular to line 16. Can you tell us what you were 
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on the afternoon of Tuesday the 23, aftar Mr. Theodoracopulos 
left on his vacationr you had one or more phone 
discussions with Mr. Spears? 

A Correct. 

Q And, in substance, you said to Mr. Spears — 

correct me if I misstate this, Mr. DeSalvo, because I don't 

want to twist it — you said, in substance, "We are getting 

» 

nowhere on this drydock clause. Can't you give me the 
language that you want"? 

A I would say those were additionally my words. 

Q And it was in response to that statement that 
Mr. Spears read you what you put on Petitioner's 1 and 
which you were quoting at page 42 of your statement 
back in April of 1971? 

A That is correct. 

0 Now, I ask you if you can explain to us why the 
language of the charter party sent over on March 25 is 
so different from that which you have quoted at oaoe 24? 

A I really don't recall. 

Q Did you go back to Mr. Germano and did Mr. Germano 
require chemges in what Mr. Spears had given to you? 

A I never passed Mr. Spears last clause to 
Mr. Germano? 

0 Why not? 
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A Because on Tuesday eveniriq Mr. Gennano was 
out of the office by the time I qot to tie clause from 
Mr. Spears and Wednesday mominq Mr. Spears asked me not to 
pass it. 

Q Didn't you testify yesterday that when Mr. Spears 
called you Wednesday sominq his first impression to you 
was "Have you passed that to Mr. Gerraano?" 

And you said, "No, I haven't been able to qet him" 

A "I didn't qet him last niqht," and he said 
"Don't pass it to him," and I did not. 

0 When you sent D over Mr. tlermano had never seen 
that lanquaqe of Mr. Spears? 

A I don't believe he did. 

0 You do agree, don't you, Mr. DeSalvo, that as a 
broker and particularly when you are acting for both 
parties to a prospective deal you have a rather high 
obligation to transmit the requests emd counter^reqaests 

the proposals Md counter>proposals of both parties to each 
other? 

A That is correct. 

0 And to do so accurately? 

A That is correct. 

Q One of the things that Mr. Theodoracopulos asked 
for on Wednesday when you were exchanainq counters between 
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these parties was a six-month review; is that correct? 

A That is corri' ct. 

Q Did that provision get into Exhibit E? 

A Yes, it did. 

Q Would you show me where it got in? 

A Clause D. 

Q That is one of the places where there is a blank; 

is that right? 

A That is correct. 

Q Would you go back to paoe 16, Mr. DeSalvo, of 
your statement? Go to line 12, if you will. You were 

asked: 

"What is the purpose of sending these Telexes? 

I think you call them fixture Telexes." 

And you answered "Just to confirm that these 
are the terms and the conditions that were agreed between 
the two parties and if there is something that is out 
t*r order or what either one of them thought that day" — 
And there you are cut off by counsel who savs 

to you: 

"This was to avoid misunderstandings. Isn't that 
the very purpose of it?" 

I want to ask you, Mr. DeSalvo, if you had not 
been cut off by counsel how were you going to complete 
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that sentence? 

MR. ESTABROOK: I object to this question. 

THE COURT: He may answer. 

A "One of them thought they had said durina the 
negotiations." 

Q Isn't the sense of what you were saying that 
The fixture Telex does incorpo Hte those matters which 
have been agreed upon"? 

A That is correct. 

THE COURT: That it doesn't necessarily purport 
to include all of the terms of the deal as it might be 
worked out? 


I 


I 


I 


1 

j 


I 


A I don't know what you mean bv that, but all 
the terms that were discussed in the offers and the 
counter-offers, what my understanding of the final 
confirmation of those terms was I put in the Telex. If 
there was something that one of them didn't agree with, then 
they could say so. 

Q That is right. If there was something that they 
didn't agree with in your fixture Telex then they weren't 
bound by it, were they? 

A No, I don't — 

Q You don't claim, do you, as a broker 
negotiating on behalf of two parties that because you put out 
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a fix^uro letter or what you chooao to call a fixture letter 
that necessarily binds both of those parties , do vou? 

THE COURT; Objection sustained. 

MR. GILCHRIST: That is the heart of this case, 


your Honor. 

THE COURT; I don't like argument when I make a 
ruling. I think that is a question for roe to determine, 
not this witness. 

MR. GILCHRIST; I think it is material to know 

what the witness thinks. 

THE COURT; I don't want argument on questions 


when I rule on evidence. 

MR. GILCHRIST; I don't mean to be irritating. 

THE COURT; You don't mean to be irritating when 
you really are aggravating, if you get what I mean, and I 
don't like to interfere with counsel in his cross 
examination unduly but this witness is not to decide 
questions of law. I am. 

MR. GILCHRIST; It is what his own understanding 


was. 

THE COURT; Please. Next question. 

Q Mr. DeSalvo, in the course of yesterday's 
testimony, emd arose, i* I recall, when you 
were explaining to his Honor what the 
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2 

words sub-details meant, allusion was made to Lloyds j 


1 1 

' 

3 

Register of Ships. Do you recall that? ! 


4 

A Yes, I do. 


5 

THE COURT: I mentioned that. I asked edaout that. 


6 

1 

MR. GILCHRIST: Yes, your Honor. 


7 

Q Just for purposes of clarity, do you recognize 


8 

i 

this as one of the two volumes of Lloyds Register of Ships 


9 

for 1971-1972? 



A Yes, I do. 


11 

Q Would you agree with me that this page is a 


12 

1 1 

Xerox of the page covering the entry for the Oswego j 1 

13 

Reliance? 


14 

A Without reading all the things, if you say it is. 


15 

it is. 


16 

Q It includes the Oswego Reliance; right? 


• 

A Yes, it does. 


18 

THE COURT: You'd better mark that page for 


19 

identification. If you want to introduce it in evidence, 

1 

20 

introduce it. 

1 

21 

MR. GILCHRIST: This will be respondent's 


22 

I. 


23 

(Defendant Respondent’s Exhibit I marked for 


XXXXX 24 

identification.) 


25 

THE COURT: Do you have an extra copy for me? 



southenn district court rerorters u.s. courthouse 



FOLEY SQUARE, NEW YORK. N.Y. CO T-<StO 







r 


mcsg 


E>eSalvo-*cro88 


MR. GILCHRIST: Ye8. 


evidence? 


THE COURT: Thank you. Do you offer it in 


MR. GILCHRIST: Yea, I want to offer it in 


evidence, your Honor. 


THE COURT: Any objection? 


xxxx 


MR. ESTABROOK: No. 


THE COURT: Received in evidence by consent. 
(Defendant Respondent's Exhibit I received in 


evidence.) 


0 Correct me if I misstate this, Mr. DeSalvo. I have 
the impression when you and his Honor had this colloquy — 

THE COURT: I asked him questions, not colloquy. 

MR. GILCHRIST: That is correct, yes. 

THE COURT: That is different from colloquy. 

Q — that his Honor might have understood you to say 
when you were telling us what sub-details meant to you that 
it was nothing more than the items appearing in this 
Exhibit I. Am I wrong? 

A Yes. 

Q It does include more than that; correct? 

A Correct. 

Q Your definition of sub details? 

A That is correct. 
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0 It goes much beyond this, does it not? 

A May I see that? 

Q Yes. 

A There are m^my details beyond this, yes. 

MR. GILCHRIST; I have no further cross 
examinatloniit this time, your Honor. 

THE COURT: Any redirect? 

MR. ESTABROOK: Yes. 

REDIRECT EXAMINATION 
BY MR. ESTABROOK: 

Q Mr. DeSalvo, where did you work before you 
worked with Poten Brothers? 

THE COURT: He has told us that, hasn't he? 

MR. ESTABROOK; Not what he did. 

A Standard Oil of Indiana. 

0 What was your experience there? 

A I started as a graduate chemical engineer and 
in the staff department and went through various economic 
and scheduling departments into the foreign end of the 
business. 

Prom there in scheduling include supplv into the 
chartering end. 

Q How many years did you spend in the chartering 
end of Amoco? 
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I 


A ' Five years. 

0 Then you spent four years with Poten? 

A That is correct. 

Q Did you have 2 my conversation with Nr. Soears 
ooiceming this statement? 

A Yes, I did. 

Q Do you remember when they were? 

A T believe it was started before I made the 
statement and some of them continued after I made the 
statement. 

MR. GILCHRIST: This is direct. I am wonderinq 
vrhat the materiality is. 

THE COURT: I don't know myself. Maybe he is 
not going to ask him any more questions. 

Q Did you meJce any offer to Mr. Spears? 

A Yes, I offered to send him a copy of the 
statement. 

Q Did you make emy other offering concerning 
the statement? 

A I offered to have him come and take a statement 
of his own. 

Q Did he ever take a statement from you? 

A No, he did not. 

THE COURT: I don't know what bearing this has on 
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this case. 

Q I want you to look at Exhibits G and H and ask 
if you recognize the signatures? 

A Yes. 

0 Whose signature are they? 

A Harry Theodoracopulos. 

Q On both? 

A That is correct. 

MR. ESTABROOK: No further questions. 

MR. GILCHRIST; I have no further ouestions. 
THE COURT: All right, thank you. 

(Witness excused.) 

THE COURT; Next witness. 


HANS PROELLER , called as a witness 
in behalf of the Petitioner, after having been duly 
sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. ESTABROOK; 


Q Mr, Proeller, by whom are you now employed? 
A By a company called Pritsen-Halcyon Lijl. 

0 How long have you been so employed there? 

A 12 years. 

Q What is your position? 
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A Chartering manager, vice president. I 

1 

Q Have you at ray request looked at Exhibits 2 and 

I 

3, the fixture Telexes? 

MR. GILCHRIST: Your Honor, I think counse. is 
a little premature. I gather this gentleman is being 
offered as an expert. On what I don't know. I don't think 

he has been qualified. 

THE COURT: I don't see anything has been done 
except to ask him whether he has looked at the two Telex 

messages. 

THE WITNESS: Yes., I have. 

Q By the way, how long have you been a chartering 


Q 

sMmager? 

A Since I ceune, 12 years ago. 

Q That is in New York? 

A In Now York. 

Q Are you familiar with the practices of 
chartering ships in New York? 

A Yes, indeed. 

MR. GILCHRIST: What exhibits have you put before 


him? 


MR. ESTABROOK: 2 and 3. 

Have you read Exhibits 2 and 3? 
Yes, I have. 
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0 I provided you with copies, have I not? 

A Correct. 

0 Do you have an opinion as to whether in 
accordance with the chartering practices of the charterinq 
business in New York the provision for a suitable 
drydocking clause to be arremged — i 

MR. GILCHRIST: Your Honor, -- 

THE COURT: Let him ask the question. | 

Q — i® *n essential part of the contract so that 
without the drydocking clause being made absolutely 
determinate the charter fixture could not be considered 
accomplished? 

MR. GILCHRIST: That is leading. j 

THE COURT: Objection sustained. It is not only | 
leading but I don't think it is a proper question to ask. 

MR. ESTABROOK: I will withdraw it, your Honor. 

THE COURT: I am not going to listen to this 
man ed^out what he thinks what contract spells out or whether 

1 

the fixture Telexes make a contract or not. I 

That is for me to decide. 

I 

The question is the contract sued upon here. 

This is the fixture contract. That is it. 

Q What is the practice in New York as far as 
arranging for a drydocking of a ship under charter? 


I 

I 

I 
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THE COURT: la there a practice, first. 

MR. ESTABROOK: Yea. 

Q la there a practice in arranging for drydocking 
of ships iinder time charter? 

A Yes, sir, there is in any tine charter provided 
it is long enough that the drydocking will fall within the 
prospective time charter period. 

THE COURT: He has told us it has to be at the 
owner's expense unless otherwise provided for. 

Is that correct? 

THE HiniESS: That is correct. 

0 What is the practice as far as deviation 
to enter a drydocking port? 

A If there is ^my deviation involved it is 
likewise at owner's expense. 

A charterer is held harmless for any extra time 
that a ship must need to get to a drydocking port. 

MR. ESTABROOK: That is all. 

THE COURT: Any cross examination? 

MR. GILCHRIST: Yes, sir, your Honor. 

CROSS EXAMINATION 
BY MR. GILCHRIST: 

0 Is Pritzen a vessel owner? 

A Yes, it is. 
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Q Mr. Proeller, what kind of ve88els do they own? 

A Bulk carrler8 and tankera and oboes and other 

conblnatlon ships. 

Q How many tankers do they own? 

A Presently four. 

Q Of what size? 

A Two we are building. 

Q Pardon? 

A 80,000 tonners and 60,000 tonners. They are 
under the Iberiem flag. 

THE COURT: Who are the owners? 

THE WITNESS: Swiss, German and Dutch owned. 

Q You have two tankers presently and you have 
two that are building; is that it? 

A That is correct. 

Q When you answered Mr. Estabrook's question to you 
about the practice in New York with respect to the 
drydocking clause, did you have any special form of 
drydocking clause in mind? 

A Like, for instance, the one in the Mobil 
time charter, yes, even though just about any time 
charter form will have a drydocking provision. 

0 Do you consider yourself in your position at 
Pritzen more as an owner or a charterer? 
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A More as an owner's representative, even though 
we have taken on tonnage in which case we are charterers. 

It has happened both ways. 

Q Have you ever taken in as charterer a 50,000-ton 
tanker on time charter for a year? 

A Not a tanker, but bulk carriers. 

Q I an talking about temkers, Nr. Proeller. 

A All right. Not a tanker. 

Q Then you have never had the experience of working 
a tzmker on a one-yeeu: tine charter as charterer; is that 
correct? 

A Not as charterer, no, but as an owner. 

Q You have never had the experience of being 
charterer of a tanker for a one-year plus period? 

A Correct. 

Q So an I correct in saying that you have never 
actually dealt with the situation as a charterer of what 
happens as you try to progran your way around let us say, 
for example, a November IS drydocking guaranteed to have 
to occur in the owner's option at Spain or at Portugal 
or possibly Japan? 

A I'm afraid I have not seen anything about 
Spain, Portugal or Japan in this document. 

THE COORT: I don't know that this witness has 
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2 

qlven any teatimony which warrants the nature of your 


3 

cross examination. 


4 

MR. GILCHRIST; I consider it is established 


5 

that he would be incompetent to testify as to the last 


6 

question I put so I am going to withdraw it. 


7 

THE COURT; It has been answered. If you move 


8 

to strike tiM answer, all right. Leave it in the record. 


9 

I'm not to pay any attention to it anyway. 

• 

10 

Amy other questions? 


11 

flR. BSTABKOOK: No. Thank you. 


12 

the OOOHTi Thank you very much. 


13 

(Witness excused.) 


14 

MR. ESTXhBOOK; Mr. Kelley. 


15 



16 

JOSEPH R. KELLEY, JR., called 

• 

17 

as a witness in behalf of the Petitioner, 

r 

18 

after having been duly sworn, testified as 


19 

follows; 


20 

DIRECT EXAMINATION 

1 

21 

BY MR. ESTABROOK; 


22 

Q Mr. Kelley, by whom are you now emoloyed? 

1 

23 

A Bethlehem Steel Corporation. 


24 

Q What is your job with them? 


25 

A I have the title of attorney. I work for the 
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law department and have so for the last two and a half 
years. 

Q Are you also an officer of some of the Bethlehem 
subsidiaries? 

A Yes, sir. 

Q What are those subsidiaries? 

A Ven Pet Incorporated. Ven Oil, Ven Ore 
Transportation Company, . CalasK Steamship Company, 
Steamship Services Corporation and Interocean Shiopina 
Company. I believe that is all. 

Q How many ships do these corporations control? 

MR. GILCHRIST: Did he testify that he was also 
an officer of Interocean? 

THE COURT: Yes. 

MR. ESTABROOK: Yes. 

THE COURT: That was the last. 

A These corporations own approximately 19 vessels 
with one building. 

0 What Insurance do these vessels have? 

A All these vessels — 

MR. GILCHRIST: Do you know, Mr. Kelley? 

A I'm sorry. I lost the question. 

MR. ESTABROOK: I Object to the interruption. 

MR. GILCHRIST: We don't know that the witness 
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la testifying to something that he knows eibout. 

Q Do you know of the insurance arr<uigeroents 
covering these 19 vessels? 

A Yes, sir. 

Q What insuremce is there on these 19 vessels? 

A They are self-insured in the Bethlehem program. 

Q Is there a so-called bundjershoot or excess? 

A Yes. 

Q What is that? 

A It is $25 million over and eUsove the first 
$10 million. 

0 Who, in 1971 was the manager of the marine part 
of Bethlehem Insurance? 

A Nr. E. D. Jefferson. 

Q In the two emd a half years you have been 
with Bethlehem how many vessels were seized in connection 
with the P ft I claim? 

A None. 

Q Can you estimate how many lawsuits you have had? 

MR. GILCHRIST: I don't know what materiality 

this has. 

THE COURT: Self-insurers. That is all we need 
to know about. 

Q And the vessels have never been delayed? 
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2 

MR. GILCHRIST: If counsel wants to testify-- 


3 

MR. ESTABROOK: You may cross examine. 


4 

THE COURT: Any questions at all of this 


5 

witness? 


6 

MR. GILCHRIST: Yes, I will have one or two. 


7 

your Honor. 


8 

CROSS EXAMINATION 


9 

BY MR. GILCHRIST: 


10 

Q Does the Bethlehem self-insurance program involve 


11 

entry with any of the Protection and Indemnity Clubs, 


12 

Mr. Kelley? 


13 

A No, sir. 


14 

Q Who would you contact if one of your vessels 


15 

did get into difficulty, for example, in the Persian 


16 

Gulf? Do you know? 


17 

A The local agent on the loading pOrt or discharging 


18 

port or the nearest port. 


19 

Q Does Bethlehem have local agents all over the 


20 

world? 


21 

A Yes, sir. 


22 

Q Their own local agents? 


23 

A No, sir, outside contract employees. 


24 

0 Who was your agent at Rastaniera? 


25 

A I don't know. 
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2 

Q 

Would you know who your agent is at\ 


3 

Abadan? 


- 

4 

A 

No, sir. 


5 

Q 

Or anywhere else in the Persian Gulf? 


6 

A 

No, sir, I do not know personally. 


7 

Q 

Who would know? 


8 

A 

Operations would know. 


9 

Q 

Mr. Kelley, how long have you been admitted? 

• 

10 

A 

To the bar? 


11 

Q 

Yes. 


12 

A 

13 years in December. 


13 

Q 

Was it your idea, Mr. Kelley, to take this 


14 

atatemant of Nr. DeSalvo back in April of 1971? j 


15 

A 

Yes, sir. 1 

1 


16 

0 

j 

Have you looked it over recently? 

• 

17 

A 

I glanced at it. 


18 

0 

When is the last time you did look at it? 


19 

A 

j 

This morning. 


20 

0 

Mr. Kelley, I was looking over it last night 


21 

and, if 

you don't mind my comment, maybe you'll agree 


22 

with me 

and maybe you won't — 

— 

23 


THE COURT: I don't like these conversations 


24 

i 

which ahould be held outside in the hall. Just ask questions 


25 

here. 

Have your little private talks outside in the hall. 
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THE WITNESS: That is right, sir. 
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Q I gather the purpose of this, Mr. Kelley, as 
explained to us by Nr. DeSalvo, was that you 
anticipated there might be some litigation over this 
matter; is that correct? 

A That is correct. 

Q And you wanted, before the witness' memory 
faded, to get from him the fullest 2 md most accurate 
account possible of the facts? 

A Essentially that is correct, yes. 

Q By thr I siean all the facts. 

A All the material facts, yes. 

Q Everything that he said during the course of these 
negotiations and that the other parties thereto said; 
is that correct? 

A No, it is not correct. 

Not everything. The material things. 

Q Were you interested in some particular facet 
of the negotiations? 

A No, not one facet. I wanted the A to Z aoproach 
from the beginning to the end. 

Q That means all the relevant and material facts 
does it? 

A Yes, it does. 
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Are you satisfied that you got them? 
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mine. 


than 


A I don’t know. It is Mr. DeSalvo’s statement, 

MR. GILCHRIST: I have no further questions. 
THE COURT: Thank you very much. 

MR. BSTABF-'‘^K: Thank you. 

(Witness excused.) 

THE COURT: We will take our recess now rather 
have another witness. It is a ouarter of 1:00. 
(Trial recessed until 1:30 p.m.) 
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HARRY 


THEODORACOPULOS , called as a 


witness in behalf of the respondents, after having 
been duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. GILCHRIST: 


Q 

A 

Trading. 


What is your position, Mr. Theodoracopulos? 
I'm vice-president of National Shipping & 


Q VJere you vice-president in March of 1971? 

A Correct. 

Q Are you an officer of the respondent Hellenic 

International? 


A No. X 

Q Are you a stockholder of the respondent Hellenic 

International? 

A No. 

Q Is Hellenic International a subsidiary of 

National? 

A No. 


Q How long have you been with National, Mr. 
Theodoracopulos? 

A Since 1954. 

Q What have your duties been; will you describe 
them for the Court starting with their beginning in 1954? 
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Q Well, in 1954 I worked at sea on various ships 

of the company and then I worked with the operations 
department for a while and then I was stationed in Japan 
for a couple of y^ars on sort of a training program learning 
new construction, taking care of the paper work of the 
company there. Then I returned to New York and I was 

back in operations and around 1962 I was shifted to the 
chartering department. 

Q What is National's business? 

A Well, National Shipping & Trading is an agent's 

company and on behalf of our principals we operate ships 
and we also charter in ships and generally all these things 
concerning tramp steaimship business. 

Q Is the National fleet principally a tanker fleet? 

A National doesn't own a fleet. National 

Shipping are agents for companies that own ships, primarily 
these, I would say, a tanker fleet. 

Q In its capacity as an agency company National 

acts as agents both for owning companies and it acts some¬ 
times for charterers as well; correct? 

A Well, yes. Wfe charter the ships owned by the 
companies out and we also, on their authority, charter 
ships in and, you know — 

THE COURT: Does National have title as owner 
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to any vessel? 

THE WITNESS: No, sir. 

THE COURT: Does it own a charter to any 

vessel itself? 

THE WITNESS: I'm sorry, your Honor. 

THE COURT: Did National own a charter to any 

vessel? 

THE WITNESS: No, sir, except as an agent by 

authority. 

THE COURT: Then it wasn't a charterer? 

THE WITNESS: Exactly, yes. 

Q Did there come a time in March of 1971 that 
you invited Mr. DeSalvo to lunch? 

A Yes, sir. 

Q Will you tell us what Mr. DeSalvo said to you at 
that luncheon and what you said to him? 

Before you start, there was such a lunch; right? 
A Yes, sir. 

Q Who was present at the lunch? 

A Mr. DeSalvo, Mr. Spears for a while, and myself. 

Q Would you tell us what you said to Mr. DeSalvo 
and what he said to you at the lunch? 

A Well, Mr. DeSalvo had come back, to the best of 
my recollection, from a trip in Europe so it was we who 
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wanted to talk to him and get his views on the various 
people he had seen over there, the views on the market, and 
generally we discussed, you know, market conditions and 
sort of picked his brains a little bit or tried to, and 
then Mr. Spears left -- he had another appointment -- 
and Mr. DeSalvo and I discussed the possibility of charter¬ 
ing a vessel in for about a year's period speculating 


with it, 


When you say you discussed the market that you 


talked about a vessel, I take it you mean the tanker 
market? 

A That is right. 

Q Was there any discussion of the size or period 
of the vessel at this luncheon meeting or was it just 
general market discussion? 

A There was initially a general market discussion 

and that took place primarily while Mr. Spears wr there. 

» 

Then after h left Mr. DeSalvo and I discussed about 
taking a vessel in and Mr. DeSalvo mentioned that there 
may be a vessel around 50,000 tons that could be had for 
about a year's period at maybe around $5.50. 

Q Was any vessel named at that lunch? 


I don't recall if the neime of the vessel was 


mentioned. 
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What happened after the lunch? 
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A Well, after the lunch I went back to tny office 

and after a certain period of time, not too long, I called 
up Mr. DeSalvo and I asked him if that vessel that he 

mentioned was available. 

Q What did he say to you? 

A Mr. DeSalvo said he would have to check with 

the ov/ners of the vessel as it may be negotiating other 
business. 


Did he come back to you later that afternoon? 
Yes, he came back and said that the vessel was 


available. 

Q You said, "He came back." Do you mean he 

called you back on the telephone? 

THE WITNESS: Yes. I'm sorry. 

THE COURT: That same afternoon? 

THE WITNESS: Yes, sir. Very shortly there¬ 
after he called back and said the owners have not chartered 
the vessel, the vessel is available. 

I said, "All right, bring it in firm," by that 

meaning bring me a firm offer of the vessel. 

Q Did he do so? 

A Yes, he did. 

Q What was said By Mr. DeSalvo in the phone 
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conversation that took place when he "brought you in a 
firm offer"? What terms were mentioned? 

A Well, the salient details, rather the description 
of the vessel deadweight, size, speed, consumption, basic . 
delivery range, lay days, the owner's initial rate ideas, 
and that is about it. 

Q I think you have heard Mr. DeSalvo testify that 

in this conversation he read to you each of the items 
that are in black ink on the first page of these two 
pages of notes which have been marked as Petitioner's 
Exhibit 1. Cbes that correspond with your recollection/ 
Mr. Theodoracopulos? 

THE COURT: That is not the proper way. 

The objection is sustained, the Court's 

objection. 

Why don't you have him testify rather than try 
to get categorical denials? Let him tell the conversation 
that he had with this man. 

THE WITNESS: I have no denial. This is to 
the best of my recollection what Mr. DeSalvo offered to me. 

Q What he read to you on the phone? 

A Yes. 

THE COURT: The witness is looking at what? 

MR. GILCHRIST; Petitioner's Exhibit 1, your 
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2 

Honor. 


3 

THE COURT: All right. 

— 

4 

Q Then you agree with Mr. DeSalvo that he read 


5 

to you every item that he has listed above this red line? 


6 

THE COURT: He so testified. 


7 

Q Now, Mr. DeSalvo says that the notes in red ink 

2 

8 

represent the items that you brought up for a counter. 


9 

MR. ESTABROOK: If your Honor please, I object to 

• 

10 

that. I would like to have the witness testify from his 


11 

own recollection if he can. If he cannot, then have 


12 

him so state. 


13 

THE WITNESS: I am perfectly willing to testify 


14 

from my own recollection, your Honor. 


15 

THE COURT: Thank you, but don't volunteer. 


16 

You have a very able lawyer here. You are pay ing him 

• 

17 

a fee. Let him. earn his fee. 


18 

Your objection is sustained. 


19 

THE WITNESS: May shorten the thing. He may 


20 

tell you that he correctly states what is on there. 


21 

MR. GILCHRIST: I would trying to save time, your 


22 

Honor. 


23 

THE COURT: All right. 


24 

Q Do you remember tampering, Mr. Theodoracopulos? 


25 

A Yes, I do. 
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THE COURT: Did you look at this paper, Exhibit 1? 

THE WITNESS: Yes. 

THE COURT: The red ink markings? 

THE WITNESS: I did. 

THE COURT: Is that a fair statement of what was 
said, a fair resume of what was said? 

THE WITNESS: Yes. 

THE COURT: It is? 

THE WITNESS: Yes. 

Q Have you looked at this item at the top right, 

Mr. Theodoracopulos? 

A No. I don't understand what this means, 

though. 

THE COURT: What what means? 

THE WITNESS: I don't understand the way it is 
written out here what the broker's shorthand, the private 
shorthand means. 

Q Mr. Theodoracopulos, Mr. DeSalvo has testified, 

and let me read exactly what is here: 

"Hellenic Int'l Shipping S.A., Panama, sub 


National Shipping." 

Mr. DeSalvo has testified that you told him that 
Hellenic was a subsidiary, a wholly-owned subsidiary of 
National Shipping? 
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A No, I couldn't have told him that. 

THE COURT: Did you tell it to him, yes or no? 

THE WITNESS: No, sir. 

Q What, if anything, did you say to him about the 

relationship of Hellenic and National? 

A What I may have, probably did tell Mr. DeSalvo, 

is that the charterer would be either National Shipping 
or Hellenic International. 

THE COURT: Did you say a few minutes ago that 
National Shippir^ never took a charter in its own name? 

Didn't you tell me that? 

THE WITNESS: I said that we didn't unless we 

had authority. 

THE COURT: On behalf of somebody else? 

THE WITNESS: On behalf of somebody else. 

THE COURT: Did I understand your last answer 
to mean that you told DeSalvo that you would take a charter 

in National's name on this ship? 

THE WITNESS: I told him the charterer would 
either be National Shipping, implying that we would have 
authority by another subsidiary company to do so, or Hellenic 
International. 

THE COURT: But you didn't say anything about 
another subsidiary, did you? 
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THE WITNESS: Not to my recollection, either 
one or the other. 

Q There were several telephone discussions that 

afternoon of Wednesday, March 17, were there not? 

A Yes. 

Q And there was mention made of a guarantee by 

Mr. DeSalvo? 

A Yes. 

Q Can you recollect what he said to you about that 

cnnection and what you said to him? 

A To the best of my recollection Mr. DeSalvo 

said that the owners would require some sort of a 
guarantee. I told him that I would Like to see — I 
v/ould like to see from them what guarantee they would 
require. 

Q Is that all that was said about the matter of 

the guarantee? 

A That was all that was said. 

Q Did there come a time that day I am referrino 

to Wednesday, March 17, 1971 — when you received a Telex 
from Mr. DeSalvo? 

A Yes. 

MR. GILCHRIST: Would you mark this for identi¬ 

fication? 
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THE COURT: Is that a copy of the Telex v/e 
already have in evidence? 

MR. GILCHRIST: This is the one that actually 

came in. The other one is a copy. 

THE COURT: The one that we have in evidence is 
what exhibit? 

MR. GILCHRIST: Exhibit No. 2. 

THE COURT: And this Exhibit now that you are 
offering in evidence as J is a duplicate of this, the 
original of this. 

MR. GILCHRIST: Your Honor, on a Telex machine 
this is what comes in at the receiving office. 

THE COURT: Yes. 

MR. GILCHRIST: But it has a time stamp on it. 
That is the reason I am offering it. 

THE COURT: I will receive it in evidence. 

Do you have any objection to it being received in 

evidence? 

MR. ESTABROOK: Of course not. 

(Defendant Respondent's Exhibit J was received 
in evidence.) 

MR. GILCHRIST: I might point out to your Honor 
I am not offering it for the two lines typed in on top 
which were added later. 
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THE COURT; Added later by whom? By your 

client? 

MR. GILCHRIST: I don't know. Somebody in my 

client's office. 

MR. ESTABROOK: It speaks for itself, your 

Honor. 

the COURT: May I see what you are referring to? 
MR. GILCHRIST: Yes. 

THE COURT: The document has to be offered in its 
present form. This is produced from his files, I take it. 
MR. GILCHRIST: That is right. 

THE COURT: It is stamped "Received 1971, March 
17, 5.36, National Shipping & Trading Corporation." 

Were you in your offices when this Telex came in, 
Mr. Theodoracopulos? 

A Yes. 

Q Was Mr. Spears also there? 

A Yes, sir. 

Q Did you have a discussion of this Telex? 

A Yes. What happened is that I had been dis¬ 

cussing the trading of the ship with Mr. Spears and we had 
just installed a new Olivetti Computer which I was not 
terribly f 2 uniliar with. Mr. Spears was going to 

run some additional calculations on the ship. 
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Q Meaning the Oswego Reliance? 

A Meaning the Oswego Reliance. And we were 

coinmunicating with each other about the negotiations. 

Then Mr. Spears came to my office about, you know, arcurJ 
just before six o'clock and said, "But did you conclude 

I said, "I certainly did not." 

He said, "This is the Telex that came in," 
and he showed me this Telex. 

So I told him that we had gone over certain 
details of the charter, like the rate, and we had agreed rr. 
that. We had agreed on the period and we had agreed cr. 
couple of other points, the lay days. But we had not 
agreed on anything else. We were subject details. 

Then I called up Mr. DeSalvo, whom I couldr't 
get by that time. It was after six o'clock. 

Q What happened next, Mr. Theodoracopulos? 

A Next morning I called Mr. DeSalvo and T expressed 

to him my great surprise why he had sent this Telex over. 

Q What did dyou say to him and what did he say tc 

you? 

A Well, I told him that in the first place 

Hellenic is not a subsidiary of National Shippina fc 
Trading and that I couldn't understand this Mobil tine 
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excluding Clause 9 and this type of clauses here. 

I didn't understand what that was doing in the Telox and 
I told him he had certainly not put in this Teletype the 
fact that we were subject to details, all the rest of the 
terms to be discussed. 

I told him that I wanted him to prepare a pro 
forma charter party and since they wanted the guarantee, 
to send me what the owner want in the form of a guarantee 
so I could go over them. 

Q Did you say anything to him in this conversation 
about the drydocking? 

A I told him that November was a bad time to dry- 

dock, so he said to me, "Well, they have some clause they 
want to propose for drydocking because the vessel has to 
dock in November." 

So I told him, "Well, send it over with the othp>r 
details and we will go over it." 

Q Did you tell him that a November drydocking 
vould tie your hands and would be unacceptable? 

MR. ESTABROOK: I object to this as leading. 

The witness should testify from his own recollection. 

THE COURT: Yes, sustained. 

What else did you tell him, if anything, at that 
time? What else did he say to you? 
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THE WITNESS: To the best of my recollection, 
your Honor, I told him that he had been presumptuous, 
that this was not a Teletype that set forth — we had a 
lot of inaccuracies in it and we had still to discuss all 
the other matters of the charter party. 

THE COURT: What did he say to you, if anything, 
during this conversation? 

THE WITNESS: He said to me he was going to 
prepare a pro forma charter party and send it over. 

THE COURT: Did you send him any Telex message 
bck rejecting his Teletype? 

THE WITNESS: I called him. 

THE COURT: Did you send him any Telex message 

back? 

THE WITNESS: No. 

THE COURT: And you couldn't get him the night 

before? 

THE WITNESS: The girls were all gone from the 
office. It was after six o'clock. 

THE COURT: Did you have anybody there that could 
operate the Telex? 

THE WITNESS: Well, the one — there weren't that 
many people after six. 

THE COURT: Do you operate a typewriter, a Telex? 
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Mow, in the afternoon of the sane day T rcnemlier 
that he said, "They must drydock in Mevenber and they nunt 
have a clause that limits -- vou have to guarantee that 
vou are aoinq to place the vessel for then to dock in 
certain places." 

0 What were those places? 

A These places were ftenerally the Iberian Peninsula, 

v;hich is Spain and Portugal, and Japan. 

0 Wliat dirt you say to him when you heard this from 

liim? 

A Well, I told him that not only waa drycoclcinn | 

in Movember l>ad enough for a charterer but it was comnerciallv 
completely unpalatable for us to have to bo able to position 
eight months hence a vessel either in the Iberian Peninsula 
or in Japan and under no circur\8tances would wo accept this 
clause. 

0 Did you explain to him why this was so uxiacccpt- 

! 

able? j 

A I told h b. there was no one that can schedule 

eight months hence whert he is just playing tramping voyage 
by voyage to be in a certain place eight months hence and 
not jeopardize his coimnercial possibilities. 

Then t4r. DeSalvo said to ne, "Well, I think this 
is going to be difficult because I understand they have 
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some agreements with shipyards in the Iberian Peninsula 
and Japan. They do most of their repair work over 

there." 

Q This was on the following day, Thursday, March 

18? 

A This was, I believe, in the afternoon, Thursday 
afternoon. 

Q On that same day, Thursday, the 18th, did the 
topic of Chevron come up? 

A Yes. 

Q Can you remember what he said to you in that 
regard and what you said to him? 

A Well, in every one of our conversations with 

Mr. DeSalvo we discussed tanker market conditions and what 
was happening. This is the normal course for people in 

our business to do and at one time Mr. DeSalvo mentioned, 

around noontime or so, that this possibility of Chevron 
having a requirement for a vessel of this size for PG to 
South Africa. I told him to check it out and let me 

know-*—- - - ■ — _ 

Q Did you authorize him to make a firm offer on 
your behalf to Chevron? 

A Absolutely not. 

Q Did the question of TOVALOP arise on Thursday? 
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A Yes, it did. 

Q Do you remember how it came up? 

A Mr. DeSalvo in our conversation in the afternoon 
mentioned that they had approached Chevron about offering 
them a ship and Chevron had said: 

"Well, any ship that you want to put up to us 
has to be a member of TOVALOP," so then he came back 
and told me, you know, even if we want to work with Chevron 
we cannot work on it because the vessel has to be a member 
of TOVALOP and they are. 

Q Had the question of insurance of any form been 
discussed with you on Wednesday prior to his sending the 
alleged fixture letter? 

A No. 

Q It was that was not discussed at all? 

A We concluded negotiating the easy items that, you 

know, you either get together on or not like the rate, the 

period, and these things at about just before five o'clock 

% 

on the 17th and after that we didn't talk to each other. 
Presumably everybody went home. 

Q Is the phrase Mobil time — or take any standard 

charterer, say Esso time, Texaco time sub-details a common 
phrase used in chartering in the tanker industry? 

A Yes, it is. 
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Q \Vhat does it mean to you? 

A To me it means that I will have to have all 
the details — that unless I have all the details agreed 
upon that I have no fixrure. 

Q VThat does the sub-part of is abbreviation, sub¬ 

details, mean? 

A Subject to mutual agreement of all the terms. 

Q Were there further discussions on the TOVALOP 

matter? 

A Well, I, of course, expressed to Mr. DeSalvo our 

concern and I told him to make sure we have TOVALOP in the 
pro forma charter party in drawing it up, otherwise we will 
not be able to charter our ship to any of the major oil 
companies who are beginning to request this new clause. 

So I told him to make sure that the owners were entered 
into TOVALOP. 

Q What did he say? 

A He said he would pass it on to them. But we 
had a number of conversations on that biit first, initially, 
the reaction was — 

Q We are still with Thursday the 18th now? 

A Right. 

Q Were there further conversations on Friday the 

19th? 
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A Right. Mr. DeSalvo advised me that Interocean 
Shipping was not v/illing to enter the vessel into TOVALOl’, 
and when I asked him "Why not?" he said that they f elt if 
they entered one vessel they would have to enter the rest 
of the fleet and this is something that the people who 
were doing the every-day chartering could not decide but 
it had to go to a higher echelon, being that there was a 
large company, et cetera, et cetera. 

Q Do you remember how the matter was left on 
Friday the 19th? 

A Yes, I do. The matter was left that they 

would have highers up who, it was told to me, undoubtedly 
would have to check with London. This being Friday around 
eleven o'clock, some time like that with London closing, 
by the time they got a reply Monday they felt that the 
earliest we would have a reply from them would be either 
Monday some time or most likely Tuesday. 

Q As of the end of the day on March the 19th, 
Friday, had you been furnished by Mr. DeSalvo either with 
the pro forma charter party or the form of the guarantee? 

A No. 

Q When did you first get the pro forma charter 

party? 

A I received the charter party some time on Monday, 
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I think it was, you know, in the morning, in the a.m., 

Monday in the a.m. 

Q Did. you ever receive from Mr. DeSalvo the form of 
a guarantee? 

A No. 

Q What did you do when you got the pro forma 
charter party on Monday? 

A Well, I started looking it over, but sort of in 
a halfhearted way, because we were still apart on two 
major details which it looked to be almost impossible to 
solve. So I just gave it a cursory look, noticed — 
made a few notes on a few more points and passed these 
points on to Mr. DeSalvo. 

Q What did you say to Mr. DeSalvo after you 
received the pro forma and what did he say to you? 

A Well, I objected first to his delivery range. 

I wanted the Red Sea included in that. Then he had an 

exclusion of Communist countries and I told him that I would 
agree to, of course, exclude at that time Cuba and Red China 
but I would want to have Yugoslavia and Poland because these 
were countries where Liberian vessels did call. 

And then I had a note on the payment of hire. 

They had payment of hire monthly and I said, well, this is 
unusual. Hire is usually paid semi-monthly, and, oh. 
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maybe there were one or two other points like that. 

Q Didn't that pro forma that you received on 
Monday have added to the printed drydocking clause this 
guarantee that you would go to Spain, Portugal or Japan? 

A Yes. 

Q Did you say anything to Mr. DeSalvo about that? 

A Well, I repeated to him again that this was 

totally unacceptable to us. We cannot guarefntee eight 
months ahead or whatever period it is that we are going to 
put a vessel in a certain area. By doing that we tie 

our hands, you know. 

Q What did Mr. DeSalvo say to you in reply to your 
comments? 

A Well, I don't recall, of course, his exact words, 
but he was pessimistic. 

"This may kill the business," he said, "because 
these people must have it." 

Q Did you have further conversations with Mr. 
DeSalvo on Tuesday morning, March 23? 

A Yes. 

Q Do you remember what you said to him and what he 
said to you? 

A Well, Mr. DeSalvo called me up and said that 
Bethlehem — I mean Interocean had decided to enter the 
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fleet into TOVALOP. He said that the chartering people 

of Interocean realized and they were willing all along 
they were willing to reconunend to the management that the 
vessels be entered. Management had agreed. The vessels 

were going to be entered into TOVALOP but the charterers 
would have to pay the premium. 

Q What did you say to that? 

A VJell, frankly I hit the roof. I told him that 

this was absolutely an owner's item. It is inconceivable 
that anybody else except the owner would have to pay for 
it in some sort of way. I told him these people were 

impossible and we would just never accept it, and I was 
very emphatic about it. 

Q Do you recall what time of day this was on 
Tuesday, the 2rd? 

A Well, it had to be just about noontime because 

afterwards I left the office for vacation. 

Q Did you and Mr. Spears have a discussion where 
matters stood with respect to the Oswego Reliance before 
you went off on your holiday? 

A Yes, sir, but Mr. Spears had been in touch 
pretty much. But I sort of briefed him just before I 

left as to what the last developments were and, you know 
told him where we stood. 
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Q In any of the conversations that you had with 

Mr. DeSalvo before you left on your holiday, did Mr. DeSalvo 
ask you for language for the drydocking matter which would 
would be acceptable to you? 

A No. 

MR. GILCHRIST; Your Honor, I think that com¬ 
pletes my direct of this witness. 
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MR. BSTABRDOK: At this time I ask Mr. Gilchrist 
for any papers he has produced in resoonse to my 
subpoena. 

CROSS EXAMINATION 
BY MR. ESTABROOK: 

I 

Q Do you have amy handwritten notes, Mr. 

Theodoracopulos? 

A No, I don't. 

Q Do you dictate any diary entries to your 
secretary at the end of the day? 

A Diarv? 

Q Diary, yes. 

A No, I'm afraid not. 

Q Then you are testifying only from your 

personal recollection and from the Telexes; is that 
correct? 

A I'm testifying from personal recollection. 

Q How long have you been in this . untry? 

A I first cause to the United States in 1948. 

Q You are familiar with the English language? 

A I would say so. 

Q And English is really the commercial language 
in the shipping business, is it not? 

A I %muld saiy so. 
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Q When you received Exhibit J — that is the 
Telex in front of you, is it not? 

A Yes, it is. 

Q When you received Exhibit J, what was the 
meaning of the word fixture in that? 

A What is the meaning? 

0 Yes. 

A Of the word fixture? 

Q I mean the word fixed. 

A The word fixture means to me conclusion of a 
negotiation. 

THE COURT: That is a pretty qood definition. 
MR. ESTABROOK: Of course it is. 

THE WITNESS: Thank you. 

0 Were you in agreement with the use of the word 
fixed in Exhibit J? 

A Certainly not. 

0 You had a Telex machine in your office, did you 

not? 


A Yes, we do. 

Q And it was in operating condition on March 18, 
was it not? 

A If we received this it must have been. 

Q You received that the 17. 
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A Oh, on the 18th. Yes. 

Q You don't recollect it being broken on thelSth? 
A No. 

Q Isn't the common practice when you receive 
a message by Telex to aiiswer a message by Telex? 

A Not necessarily, not when a person is one phone 
call away, not when it is a person that you talk to many 


A 

tines a day, not when it is a person that you have done 

" 10 

a lot of business with and that you are reasonably close 

11 

to. 

12 

0 How many times a day do you talk to 

13 

Mr. DeSalvo? 

14 

A Nell, at that time I used to talk to Mr. DeSalvo 

15 

very often. Not too long ago I had been on a trip to 

16 

Spain with him where we had been together for a number of 

• 

days and I irould say that I was quite close to Mr. DeSalvo. 

' 18 

Q And you were able then to recollect 

19 

conversations two years ago without any notes despite the 



fact that you talked to him many times, many days? 

A Is that sort of an inuendo, counselor? 

THE COORT: Don't make yourself a lawyer. Don't 
argue with the lawyer. Listen to his question, think of 
it, and then make a responsive answer. 

THE HlTNBSSt Yes, sir. 
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THE COURT: Don't try to match wits. Go ahea«^. 

Next question. 

THE WITNESS: Would you repeat the questic. ;jlen!$v' 

0 Are you able clearly to recollect specific 

I 

conversations two years ago with Mr. DeSalvo In March of 
1971? 

A Reasonably so* yes. 

0 And yet yr^u talked to him several times each day — 
that would be about 10 times a week, would It not? 

A We talked to each other, I would say, dally ed>out 
the market. I either talked to him or Mr. Randy Harrison 
In the firm. 

Q You must talk to him then almost 500 times a 
year, don't you? 

A Yes. 

0 That is about a thousand conversations between 

then and now; right? 

A Could be. 

Q And you have no notes, have you? 

THE COURT: Did you keep any notes of your 
talks with him? 

THE WITNESS: When I am trading a ship I usually 
have a small, like secretaries use, type of pad. I just 
jot down the rates and if something is told to me that is very 
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2 

unusual then since I am not able to remember seven 


3 

boiler plate pages of each charter that changes all the 


^ 4 

time anyway, I usually ask the broker to send a proforma 


5 

charter party. I go over the charter party carefully. 


6 

X call him back. I tell him what items or clauses I 


7 

agree with, what I do not agree with, and after all these 

1 


8 

things are out of the way —> this I find also, frankly. 


9 

to be convenient to me. 

1 

1 

# 

Q Yes. 


11 

A And since the broker gets paid to do that, I 


12 

see nothing wrong with putting him thirough this exercise 

i 

13 

everytime. 


14 

THE OOOBTt Don't make speeches. 


15 

THE WITNESSt I'm sorry. I whs just trying to 


16 

explain. 

1 

• 

Q What do you do with these notebooks? 


M 

A My notebooks I throw away. 

1 

1 

19 

0 Did you throw the notebook you had for the 

I 

1 

20 

Oswego Relianoe Sfway? 


21 

A There wasn't just the Oewego Reliance. There 

1 

22 

were all kinds of things in there. 

1 

^ 23 

Q When did you throw it away? 

1 


A I don't remember. 

1 

i 

f 

i; 
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2 

Q Was this in March or April? 


3 

A As soon as the notebook is filled, you know, it is 


4 

thrown away like everything else, daily correspondence. 


5 

daily Telex that we are finished with or cables that we 


6 

are finished with. 


7 

Q Did anybody tell you to keep your papers for this 


8 

litigation, a possible litigation? 


9 

A When? What day are you talking about? 

• 

10 

Q Any tijm did pfople tell you to keep your 


11 

records for possible litigation? 


12 

A After the'case started becoming — lawyers 


13 

started coming into the case I was told to produce 


14 

any note, that 1 had. I told them I couldn't find then. 


15 

I didn't have them. 


16 

Q When was that? 

• 

17 

A This must have been after I came back from 


18 

vacation. 


19 

, Q What day? 



A I casis back from vacation, let's see, either the 


21 

or the second week in April. 


22 

Q And you cleared yoxir desk then? 


23 

A Either I or my secretary cleared ray desk. 


24 

Q Isn't it true that this case went to the 


25 

lawyers the 24 of March? 
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A I had left New York on Tuesday, New York time, 
and was in Colorado. 

0 But you know, being a vice president of the 
company, don't you, when the company first consulted 
counsel? 

A No, I don't, 

0 I ask you to look at the top of Exhibit J. 

Doesn't that say that that Telex went to one J. Pules on 
March 247 

A Nhen the president of the company handles the 
case on ray departure I don't see that 1 have to 
coannmlcate with him about it. 

Q Doesn't that indicate that that message went to a 
lawyer on Mar^ 24? 

A This does, yes. 

Q Nhat do you know about Hellenic, one of the 
respondents In this case? 

A Hellenic is a Panamanian company. 

Q How long have you repreaented them? 

A Z can't remember when Hellenic was 
incorporated, but I know it was in existence in 1965 or 
thereabouts. 

Q Hasn't Hellenic at one time a ship*owning 
company? 
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In^ama^ional Shipping, S.A, you are 

saying? 

Q Yes. 

A Hellenic International Shipping S.A., I believe, 
owned a vessel, yes, sir, but I am not sure. I have to 
refresh my mind on that. 

Q You had represented them, though, since 1965, 
had you? 

A I believe so, yes. 

Q Do you know who the principals of Hellenic are? 
A Most of the stock of Hellenic is owned by 
Hellenic Shipping and Industries Company, Ltd. 

Q Do you know the principals of Hellenic Shipping 

and Industries? 

A The principal stockholder of the Hellenic 
Shipping and Industries is my father. 

Q You were not a stockholder of Hellenic? 

A No. 

0 Is your father a stockholder of National? 

A No. 

0 Is he an officer of National? 

A No. 

Q Was he at one time? 

A I don't know that. 
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THE COURT: Mho is principal stockholder 
of National **•* your mother? 

THE WITNESS: No, sir. 

Q Who is the principal stockholder? 

A The stock is in trust for me. 

MR. ESTABROOK: Could I see Exhibits G and H? 

Q I show you Exhibit G, the cheurter of the Persian 
Conraander dated June 5, 1970 and ask if you recognize the 
signature for the charter? 

A Right. 

0 Is that yours? 

A As attorney in fact, yea. 

Q You were acting as an agent, were you not? 

A Right. 

Q I show you Exhibit H, 4^1ch is a letter 

purportedly on the letterhead of Hellenic care of National 
and ask if you didn't sign that letter? 

A Yes, I did. 

Q Now, Hellenic has not got a New York office, have 

they? 

A No. we represent then in New York. 

0 And so that a cable sent to Hellenic would 
probably be sent to your office, would it not? 

A A cable, if somebody wants to cable Hellenic they 
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can send it to us and we will forward it to them. 

Q Because you were the agents? 

A That is right. 

0 Does Hellenic have any office of its own in 
New York? 

A No. 

Q Does it have aiiy office of its own in the United 
States? 

A No. 

Q Did you send any messages in writing or by Telex 

to Mr. DeSalvo or to Poten between March 17 and March 23 
inclusive? 

A In writing or by Telex? 

Q Writing or Telex. 

A No. 

Q Did you send to Mr. DeSalvo a proposed 
drydocking clause on March 21 or March 22. 

A The 22nd was on a Monday, wasn't it? 

No, I didn't. 

Q I show you Exhibit D and ask if you recognize 
the drydocking clause in paragraph 11 as one proposed by 
National? 

A I don't recall every proposing a drydocking 
clause to Mr. DeSalvo. 
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Q Do you recall a oonversation with Mr. DeSalvo 
involving a possible voyage charter for the Os%fego 
Reliance, Persian Gulf, South Africa? 

A I recall the general conversation, surely. 

Q What? 

A I recall the conversation, yes. 

Q That would be about a 28-day voyage, would it not? 
Is that about right? 

A Well, about 25. 

Q So the possibility of drydocking the vessel in 
November had no relevance to that trip to South Africa, 
did it? 

A Well, a trip in April, of course, %rould have 
no relevance with a November drydock. 

Q Is it true that the market fell drastically 

between March 17 and March 24, 1971? 

A No. 

® You testified, Z believe, that you thought 
TOVALOP should have been for owners account? 

A Yes, Z did. 

^ not true that some of the oil con^anles 

were paying TOVALOP charges on vessels they chartered, 
some charters? 

A I had no knowledge that they did that. 
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Q l8n‘t it true that British Petroleum was paying 
TOVALOP charges? 

A I had no knowledge that they were doing that, 

Q Do you charter vessels to BP? 

A We do. 

Q Are you familiar with the BP bulletins? 

A No, I'm not. 

THE COORT: BP is British Petroleum? 

THE WITNESS: Yes, British Petroleum, owned by 
the British Government. 

THE COURT: You lived for a time in Japan you 
said, didn't you? 

THE WITNESS: Yes. 

THE COURT: You said you worked for a time there 
in the shipyards? 

THE WITNESS: Well, yes, in Japan. I didn't 
personally follow the work we were doing over there. 

THE COURT: Did you go to Kobe? 

THE WITNESS: Yes, sir, I was in Kobe a great deal 
of the time, the Oriental Hotel. 

THE COORT: Did you know that Bethlehem had 
a shipyard there? 

THE WITNESS: There %rere two shipyards in Kobe when 


I was there. 
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THE COURT: Did you know that Bethlehem had a 
ahlpyard there? 

THE iriTNESS: No. 

MR. ESTABROOK: Please mark this for 
identification. 

(Plaintiff Petitioner's Exhibit 8 marked for 
identification.) 

Q Are you familiar with the firm of John I. Jacobs 
and Company? 

A Sure. 

Q niey are one of the leading London brokers. 
are they not? 

A They are one of the leading tanker brokers, yes. 

NR. GILCHRIST: I don't know what the relevance 
of the document is, your Honor. 

THE COURT: I don't know. It is cross 
examination. If there is no relevamce, you object. 

There is no jury here. 

THE IfITMESS: I can answer. Do you want me to 
give you an answer? 

Q Yes, after you have had a chance to read it. 

A I read the salient point. That point refers to 

a period with long-time chartering, tfe have never had 
a ship for more than voyage chartering ctft BB. Therefore, 
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I reqratfully say I was never the beneficiary of this. 

Q So younsver knew what the BP policy was as to 
TOVALOP as regards a time charter? 

A No, sir. 

THE COURT: TOVALOP is of more or less recent 
origin, 1967 or 1968; is that right? 

THE WITNESS: TOVALOP started, I believe, in 
1969 or 1970, yes, some tlsie around there. 

I don't know exactly when it did. i couldn't tell 

you that. 

MR. ESTABROOK: January of 1969, your Honor. 

THE COURT: Thank you. 

0 Now, TOVALOP wasn't mentioned in your discussions 
with Mr. OeSalvo, was it? 

A When? 

Q On March 17. 

A No, it was not. 

Q When you received the proforma charter from 
Mr. DeSalvo did you have certain objections to it? 

A Yes, I did. 

Q What were those <^jactions? 

A Well, the objections, just after a rather 
cursory look I gave it, were like I said on the delivery 
I wanted to have Red Sea. 
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Q That was agreed upon, was it not? 

A No. 

Q Later on it was, wasn't it? 

A If it was agreed afterwards it was after I had 
left the office. On the day that you mentioned it to me 
now it was not agreed. 

Q CooBunist countries; is that right? 

A The coamiimist countries were another thing. 

0 Did you know what the crew was on the Oswego 
Reliance? 

A No, because I never required what nationality 
the crew was. 

Q And the drydocking clause; is that correct? 

A I Objected also to the payment of hire and 

of course I objected to the drydocking clause to guaranteeing 
that I would have to take the ship in a certain area in 
a certain time. 

Q That is quite unusual, is it not? 

A I found it very usual, yes. 

Q You were here when Mr. DeSalvo testified. You 
agree that usually the only time they specify a 

port for drydocking is %9hen you have a guaranteed 

docking? 

A X frankly don't recall all of Mr. DeSalvo's 
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testimony, but I believe it was something to that 
effect. 

Q Is that correct? 

A Well, if you have a guaranteed drydocking on 
a new ship sometimes it is a negotiable point. You try 
to get it so you can get as near to the shipyard where the 
ship was built, yes. 

Q Is it not customary without a new ship that 
drydocking is siibject to negotiation after the employment 
of the ship is known? 

A Would you say that again? 

Q Isn't it true that normally drydocking durinq 

a time charter, the place, the exact date of the drydockino 
is negotiated after the employment of the ship is known? 

A Yes. 

0 In other words, you work it out after you know wher 
the ship is going to be about that time? 


A Yes. 

MR. ESTABRDOKt Thank you. 

MR. GILCHRIST: I have no redirect, your Honor. 
THE COURT: All right, thank you very much. 
(Witness excused.) 

THE COURT: Next witness. 

MR. GII^HRIST: Respondents call Thomas Spears. 
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THOMAS SPEARS, called as a witness by 

the respondents, having been first duly sworn, 

was ex 2 unined and testified as follows: 

DIRECT EXAMINATION 
BY MR. GILCHRIST: 

Q Mr. Spears, what is your position with National? 

A I'm president of National Shipping & Trading 

Coproration. I am also one of the truakees of the trust 
which has the stock for tlie benefit of Mr. Harry Theodor- 
acopulos. 

Q How long have you been associated with National? 

A Many years. I think about 25 or so. 

Q Would you explain for us briefly your background 

with reference to the t 2 mker trade? 

A Well, I have been in the shipping business for 
many years. I have been in the business as a partner in 
various ventures with Mr. John Theodoracopulos who is the 
father of Mr. Harry Theodoracopulos. I have made many 
business decisionu and many contracts concerning charters, 
shipbuilding, bank loans and this over a period of about 
25 years. 

Q You were present, I tedce it, for part of the lunch 
that occurred with Mr. De Salvo 2 md Mr. Harry Theodoracopulos 
on Thursday, March 17th? 


•OUTNtHM OI«T«ICT COUNT NtNONTCM, Ua. COUNTNOUM 
POLCV SOUANI, NCO VONK, N.V. CO 7>4M* 






mcbr 2 Spears-direct 

A Yes. We met Mr. De Salvo at Alfredo's Restaur¬ 
ant. I think it was about 1 o'clock, but I didn't stay 
there. Some time after I finished my meal I left. 

I had some personal business and I went to^a certain 
office in Brooklyn. 

Q When did you next hear about this matter? 1 

A Well, I had left a telephone number with this 
office with the switchboard operator and I suggerted that 
if someone would want to call me to contact me at the 
Bailey Refrigeration plant in Brooklyn. While I was there 
Harry Theodoracopulos called me and he said that a certain 
ship was proposed to be chartered for a period of time 
of one year. He asked my opinion. He thought it was a good 
oossitiLity of taking his ship which we could sublet in 
the market which appeared to be quite strong then and later | 
than possibly use the ship in connection with some other 
business that we have with the Pertamina Oil Company, which 

is an Indonesian oil company. 

I said to him, "Well, you may start negotiating. 

Meanwhile I will be back into the office and we can look 
this matter over." 

He also mentioned to ise that Mr. De Salvo had 
taken the particulars of that ship, in other words, the 
main particulars. That is to say, the deadweight and the 
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2 

speed and consumption and had fed this information into 


3 

his small Olivetti computer and had come out with an equation 

- 

4 

equating at the time the time charter of that ship to the 


5 

world scale rate. Mr. Theodoracopulos was not yet 


6 

familiar with the computer that we also had, a small 


7 

desk computer, but I was. A man who were employing on 


8 

chartering also hafipened to be away from the office. 

• 

9 

I therefore said "I'll come back and I'll see whether this 

10 

ship is worth that rate. 


11 

"However, what would make it possibly, the equatirn 


12 

correct is the owner's representation as to the performance 


13 

of the ship, that is to say, the speed and the consumption 


14 

because if these were off, then of course that equation 


15 

is no longer correct." 

_ 

16 

Q You got back to the office later that afternoon 

• 

17 

on Wednesday, March 17th? 


18 

A Yes. 

■ 

19 

I got back. I think it must have been around 


20 

4:30 or so and I gotinto the office and I asked Mr. 


21 

Theodoracopulos what happened. 


22 

Well, he said he had agreed on certain terms 


23 

and that there were other things to be discussed. 


24 

I said to him, "All right. I'll see whether this — 


25 

how this particular ship would look on our computer and then 
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we will look into the terms of the charter together." 

I was working -- I went o\'er to the computer. 

As I said before, our chartering man was away on vacation 
or rather, I'm sorry, he was away on business. He 
would normally have done this job putting this ship into 
the computer. I did it and I came up with certain conclus 
and by that time a telex comes into the office from 
Poten 4 Partners. I looked it over. 

Q Are you referring to what has been marked as 
Respondents' Exhibit J? 

A Yes,sir. 

Q Were you the one who picked that off the tsiex, 

Mr. Spears? 

A No, it was brought to me. 

Q Do you remember by whom? 

A No, I don't remember by whom. 

Q But not by Mr. Theodoracopulos? 

A No. 

Q What did you do when you saw that? 

A Well, I talked to Mr. Harry Theodoracopulos and 

I told him that this thing looks a little odd. I must 
say that knowing Mr. Theodoracopulos and knowing the way — 
THE COURT: Just tell us what you said to him. 
What looked a little odd? Can you point out anything 
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particularly? Did ^ou refer to anything in particular 
in the telex? 

THE WITNESS; Yes, I did. I referred particularly 
to some of the items. I will mention them one by one. 

First of all, that Hellenic International is a subsiary 
of National Shipping and also there was this question of 
a letter of guarauitee to be giver. 

Now, I understood that to mean a letter of guarantee 
to be given by National Shipping. 

I told him that as he knows our public accountants 
have advised us against giving guarantees of this nature. 

They also advised us against having National act on behalf 
of the principals who were not disclosed and this became 
one of the topics that I talked about to Mr. Theodoracopulos 
that evening. 

Now, the other one which I found very unusual 
is the exclusions of clauses 9, 12AII, 12BII and 12BIII. 

I asked him specifically about that, what these crosses 
were. He said that he doesn't know. In fact, he said 
he doesn't have the Mobil time charter, the pro forma 
charter. 

Now, I think there was something else here. 

I 2 un not sure where it was, but there were some questions 
in my mind about some of these items. He said he was going 
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to call back Frank. I suggested that he does and try to 
straignten these things out. 

From my later conversation with him I learned that 
he was unable to reach Mr. De Salvo that evening. 

Q Going back to the moment when this C 2 une to your 
attention late that afternoon/ did you have any reaction to 
the first sentence of this telex? 

A My recollection of this telex was that — 
my response to it was that the broker was over-anxious to 
conclude the deal and he had sort of jumped the gun 
presumably because it meant an important piece of business* 
to him. 

I certainly did not consider this as a fixture. 

It couldn't have been a fixture. We are talking now about 
a one-year time dharter. We are not talking about a short 
voyage from the Caribbean to USH. I am talking about 
a piece of business that involves well over perhaps 
3-1/2 million dollars. One doesn't conclude with the 
snap of a finger IJ ;hat within an hour a contract of 
this nature. It was certainly not in my mind a fixture. 

THE COURT: Did you see anything unusual about 
the appropriate letter of guarantee phrase or is that 
the usual expression found? 

THE WITNESS: We had made a guarantee — when I say 
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we. National Shipping had made a guarantee at one tine some 
years ago to another shipowner and I had taken this matter 
up with our — 

THE COURT: You told us that you took it up 
with your lawyer or accountant. 

THE WITNESS: Yes. 

THE COURT: You missed the purport of my 
question. Had you seen an expression like this, "With 
appropriate letter of guarantee," in fixtures or tele¬ 
types before that, before the date that you saw this in 
this case? 

THE WITNESS: I don't think so, your Honor. 

THE COURT: What did you understand by letter 

of guarantee, guarantee of what? Is that clear to you? 

THE WITNESS: Yes, it is. 

THE COURT: What was your understanding of it 

when you saw that? 

THE WITNESS: I believe it meant that National 

Shipping & Trading Corporation would guarantee the per¬ 
formance — 

THE COURT; Faithful performance? 

THE WITNESS: — faithful performance of all the 

terms and conditions of the charter. 

THE COURT: So this was not unusual? 

THE WITNESS: The guarantee is unusual. It does 
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not appear in this type of fixture or charter party. 

THE COURT; What this letter of guarantee meant — 
you understood it to be a letter of guarantee of faithful 
performance? 

THE WITNESS; That is correct. 

THE COURT; Was that the usual understanding of 
this expression in fixtures during the last 25 years that 
you were in this business? 

THE WITNESS; Your Honor, if a guaremtee is given 
then of course it meems that it would guarantee the per¬ 
formance of the terms. 

THE COURT; You say you were especially concerned 
about the speed of the vessel? 

THE WITNESS; Yes. 

THE COURT; And the bunker consumption of fuel? 

THE WITNESS; That is correct, sir. 

THE COURT; Did you note in this telex that the 
speed of the ship was 16.5 knots? 

THE WITNESS; Yes, I had noticed that, yes, sir. 

THE COURT; Did you notice that it was on 100 Bunker 
C consumption? 

THE WITNESS; Yes. 

THE COURT; Were you satisfied that that was a 
fair performance of a vesse of this type? 
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THE WITNESS: I was not , sir. 

THE COURT: Did you make any complaint about it? 

THE WITNESS: I told Mr. Theodoracopulos 

that 16-1/2 may be an ideal ship and that in fact there was 
a variemce in the computation that we had made on our 
computer -- the machine is the same as Poten has — because 
we had considered as an average performance of that trip 
at best 16 knots. We tried — we ran the calculation with 
15-1/2 knots and we ran the calculation at 16 knots. 

The 16-1/2 knots is vinusual performance of a ship of this 
type. At least that is the way I — 

THE COURT: That was good performamce? 

THE WITNESS: An exceptionally good performance. 

THE COURT: How about 100 bunker C consumption per 
day — was that a good performance on fuel? 

THE WITNESS: That appeared to be the right con¬ 
sumption one would expect. 

THE COURT: So that you had no complaint then 

to make on the terms of the fixture with relation to either 
speed or bunker consumption? 

THE WITNESS: In fact I had no complaint at all. 
The question was to make sure that the representation made 
was entered into the charter party so that if the ship did 
not perform we could then reduce the charter hire, and this 
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is the reason for which we had said that the performance 
of the ship would be reviewed after six months or if we 
have a claim we wouldn't wait until the end of the charter, 
we would get to it before. 

THE COURT: That was in the telex, wasn't it? 

THE WITNESS: Yes, sir, I believe it was. 

THE COURT: Review after six months? 

THE WITNESS: That is correct. 

THE COURT: Was that a term that had been dis¬ 

cussed with anybody before or at Poten? 

THE WITNESS: I don't know that, your Honor. 

I know that in my telephone conversation with Mr. 
Theodoracopulos before I returned to the office I mentioned 
to him that matter of making sure that the ship will 
perform and if it doesn't then the corresponding time 
charter rate %fould be less and we should then be able 
to make a claim against the owners. 

THE COURT: You may continue. 

0 Do I t^Uce it that in the following days, that 
is to say, Thursday the 18th, Friday the 19th, Monday the 
22nd of March you kept informed with Mr. Theodoracopulos 
about the progress or lack of progress of matters respecf.j.nt^ 
the Oswego Reliance? 

A Yes,wer had been in contact periodically during 
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the day on the matters that were to be resolved because 
this was an important piece of business. 

Q Did there come a time on Tuesday, March 23rd when 
Mr. Theodoracopulos left to go on holiday? 

A Yes, that is correct. He did. 

Q Did you at that point take up yourself personally 
from there onward the negotiations which had been conducted 
by him with Mr. Di Salvo? 

A Yes. I talked to Mr. Di Salvo several times that 

day. 

Q We are talking about Tuesday, March 23rd. 

A We are talking about Tuesday, yes, in the after¬ 
noon, in the early afternoon. | 

Q What did you say to Mr. De Salvo and what did 
Mr. De Salvo say to you? 

A There were several things. One outstanding item 
was the TOVALOP. That afternoon I knew that the owners 
had agreed to enter the ship with TOVALOP, but Mr. DeSalvo 
told me that the owners are unwilling to pay the premium 
for that Insurance and I said to him that "This is most 
unusual and this is most unreasonable because the insurance 
is an insurance for the benefit of the owner and it is always 
paid by the owner." 

Q What else did you say to Mr. De Salvo? 
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The second problem was the provision to bring 
the ship to certain countries so that it could be dry- 
docked in November of that year. 

Now, the matter was being discussed with a view 
to accommodating the owners. 
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In other words, in essence, I told Mr. DeSalvo, 
as I know Mr. Harry Theodoracopulos also told him before, 
we wished to cooperate with these owners but we cannot 
guarantee that at a certain time of the year and with a 
span of 15 days we will put this ship, which is particularly 
suitable for trade other than the Persian Gulf Continent 
or Persian Gulf — Japan on this xnm fpj^thelr convenience. 
The ship is a SO,000-ton ship. She is best suited to go 
into those ports where that ship can be taken. The Persian 
Gulf Continent run of tankers is one in which you find the 
very big ones, the so-called DLCC, the tremendous mammoth 
type of tankers. Obviously a 50,000-ton tanker cannot 
coeqpete on that route. Obviously it sometimes takes 

* 

business there, as it does in Japan. The same situation 
is in Japan with the very big 400,000-ton tankers going to 
Japan, and this would not really be suitable for that rtin. 

It would be suitable to send it, for instance, to South 
Africa and to the Carribean — US and H. Row could we 
now at this point schedule this ship that much later in the 
year to be in the areas ^rtiere they wanted to drydock? 

I told Mr. DeSalvo: "ffe are willing to cooperate 
with you. Me cannot guarantee that this %rould be done." 

THE COURT: By this expression, this line in the 
Telex reading: About 15 days with proper notices," 
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understand what was meant by the words 15 days? i 

THE WITNESS: Yes• that the ship would be off—hire 
for about 15 days within the month of November. 

THE COURT: In drydock? 

THE WITNESS: From the time she deviated, from : 

the time she became off—hire. In other words, until she 
came back on hire to us. 

THE COURT: Did you understand that the drydocklnq j 
procedure would take about 15 days? | 

THE WITNESS: I understand this. This Is what j 

it says. 

THE COURT: Yes. ^ 

THE Wl’irnssS: In my experience I figure 

15 days ~ 

THE COURT; Never mind what you figure. You 
understood that to mean that; right? 

THE WlTmsS: Yes. 

THE COURT: What did you understand to be 
meant by "with proper notice"? 

THE WITNESS: That we would advise the owners j 

as to when the ship sailed from the last — the loading ' 

or discharging part in time so that they could 
contact the shipyards to make the arrangements for 
drydocking. Sometimes the shipyards are tied up so you can't i 

_ tOUTHtWW OI8TWICT COUWT WC^OWTgWS. U.». COUWTHOmt I 











Ricsg 


Spcars-direct 


261 


at tha last iMseMnt sand a ship thera. 

THE COURT: Do you understand tl>a term "With 
proper notice" meant with proper notice not only to you but 
to give them aagile time to give proper notice, due notice 
to — 

THE WITNESS: It is a very important 
consideration. 

THE COURT: Did you understand — 

THE WITNESS: I understood that. May I explain 
why it is an importar.t consideration, the notice? The tankers 
are chartered not much ahead of tim. Let's say they are 
chartered maybe 15 days before they go to the loadina 
port or shortly before they can reach the loading port. It 
is not convenient to give an owner notice and sometimes 
you can't do it but we — if the ship were s^eduled on a 
run from the Persian Gulf to the Continent or from the 
Persian Gulf to Japan, in that case it would not have been a 
problem, but otherwise it might have been a problem. 

THE COURT: Did you know that Interocean 
Shipping was a subsldi/:«ry of Bethlehem Steel? 

THE WITNESS: 1 learned about it, yes. I didn't 
know it before. 

Q Did you know it when this Telex came in. 

THE WITNESS: I knew it when the Telex came in. 
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THE C»URT! When the Telex came in you knew about 
that, didn't you, that Interocean Shipping was a wholly- 

I 

owned subsidiary of Bethlehem Steel? 

THE WITNESS: I didn't. I did not know that it 
was a wholly-owned subsidiary. I did know that it was 
a company related to Bethlehem Steel and I was told that 
it is a Bethlehem Steel Company. 

THE COURT: Did you know that Bethlehem Steel was 
self-insured, so-called? 

THE WITNESS: I did not, your Honor. 

THE COURT: You had been in business, this 
shipping business how many years? 25 yearc;? 

THE WITNESS: About 25 years. 

THE COURT: Go ahead. 

Q I am back now, Mr. Spears, to your telephone 
conversations with Mr. DeSalvo on Tuesday afternoon, 

March 23. What else did you say to Mr. DeSalvo and what 
did he say to you? 

A I conveyed ray concern to Mr. DeSalvo. We were 
now — it was already late in the month. The ship arrived 
in the Persian Gulf. A decision had to be made. Instruction 
had CO be given to the master possibly by the end of the 
week that we aren't getting anywhere. We had two important 
issues outstanding there. We had not gotten down to the 
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oth«r items. 

I had asked hln to convey to Bethlehem sometime 
this afternoon our desire to accomodate them because we 
had hoped that they would finish with this. 

But Z told him that we cannot guarantee it, we 
ceaaot guarantee the drydocking at a certain time. 

At some later time in the day he came to me and 
he said "Now, give me the wording of that clause. 

"It is not a matter of words, it is a matter 
of essence," I said. 

He said, "Give me the wording. I will pass it 
on to Bethlehem." 

Z said, "Z'll call back." I jotted down some 
words on a scrap of paper, a piece of paper. I called him 
back and Z gave him the wording as I thou^t — 
something that we could live with. 

0 Nhat did he say he would do with that? 

A I asked him to pass it on to the owners and to 

let me know. 

0 Did he get back to you that afternoon? 

A No, he didn't. 

Q Nhat happened next? 

A Nell, Z sat around the office. I waited for a 
while and Z became — Z was starting to become quite 
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jittaryr frankly, because there was a certain weakness 
in the spot market in the Persian Gulf. In other words, 
for a ship that was so prompt — 

Q By “prompt," you mean that — 

A She was arriving. 

Q The Telex shows that she was to arrive at the 
Persian Gulf April 1. 

A That is correct, and we still had not 
agreed on these main items. With the way that these 
corporations move, so slowly, it might have taken another 
few weeks, vie would have been faced with s«ne kind of 
a disaster and I really felt very, very uncomfortable. 

Q What did you say to Mr. DeSalvo about it? 

A I don’t know the words, I just conveyed this 
feeling to him. But then, the next morning, I realised 
that if they hadn't accepted the latest proposal we made 
then we shouldn't carry on these negotiations any more, 
so the next morning I called him up. 

Q What did you say to him and what did he say to you 

as best as you can remember? 

A On Wednesday sioming I asked him specifically 
whether he had conveyed the last, my last proposal 
regarding the drydocking to the owners or if they had 
accepted it perhaps then we could resolve the matter right 
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awayr they had accepted it the night before. He told 
me he had not. Then I aaid to him, "Well, do not." 

Q They had not reached Bethlehem yet or Interocean? 
A He didn't tell me they had reacdied or not 
reached Interocean. He told me he had given the 
proposal to the oirners and I aaid to him "Do not." 

And I sair a certain reluctance on hia part and I aaid, 

"I instruct you to advise the owners that we are finished, 
the negotiations are finished. We don't have a deal. 

We never had a deal and it is too late now. It is much too 

late." 

Q Didanything further happen that day, Mr. Soears? 

A Yea, Mr. DeSalvo called back later in the morning 
and he said that now Bethlehem agrees to both, to pay the 
insurance premium for TOVALOP and they also agreed to our 
drydocking clause. I didn't know what "our drydocking 
claussT meant, but anyway he said that they agreed to our 
drydocking clause. 

Q Tov sent out a Telex that morning, did 

you not? 

A Yes, sir. 

Q Z ask you to look at Plaintiff's Exhibit 5. 

Is this the issssage that you sent on the morning of the 
24th of t?areh? 
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A Yes, It is. 

0 Do you recall what hour of the day you sent this? 

A I think it wa* just before noon or thereabouts, 

in the later part of the morning. 

Q Now, thii call that you got fr«n Mr. DeSalvo 
that you just mentioned, the one in which he said: Okay, 
owner would pay for TOVALOP and owner would agree to yout 
drydocking clause, did that come in before or after vou 
sent the Telex, if you remember? 

A It came in before. 

0 Mr. Spears, what does the phrase Mobil time 
sub details mean to you in your experience in this 
industry? 

A It means that a certain form, a certain printed 
form of the charter will be used as the basis for 
concluding the final charter party. 

THE COURT: Subject to changes? 

THE WITNESS: Subject to two changes. 

THE COURT: Set forth in the Telex? 

THE WITNESS: Not necessarily, your Honor, because 
there are sumy other items that would come about. The 
teletype, as I understand it, meant subject to working 

out the details of this charter. TJiat is what we \tere 

/■ 
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THE COURTt This is an important witness. I 
don't like him hurried. I think we should take a recess 
now xintil 2 o'clock tomorrow afternoon. 

MR. GILCHRIST: Pine, your Honor. 

THE COURT: This witness shouldn't be hurried 
nor should the cross exasdnation. 

MR. 6IZ^!HR1ST: 2 o'clock tomorrow afternoon, 
your Honor? 

THE COURT: Yes. I would like to finish the 
case toaorrow afternoon. 

(Recess until April 27, 1973 at 2:00 p.m.) 
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INTEROCEAN SHIPPING CO,, 

Petitio'.eff 

vs. 71 Civ. 3363 

NATIONAL SHIPPING 6 TRADING CORP., 
et al., 

Respondents. 

April 21, 1973, 

2:00 p.m. 

(Trial resxmed.) 

THOMAS SPEARS, having been previously 
duly sworn, testified further as follows: 

DIRECT EXAMINATION (CONTINUED) 

BY MR. GILCHRIST: 

THE COURT: The oath was administered to you 
yesterday, Mr. Spears, and you are still under oath. 
Anything you say now is under oath. 

THE WITNESS: Yes. 

THE COURT: All right, counselor, you may go 
on. 


MR. GILCHRIST: Thank you, your Honor. 

0 Mr. Spears, I think when the testimony broke 
with our adjournment yesterday you were being questioned 
about the drydocking clausa. 1 am showing you now 
Respondents' Exhibit E and in particular I am referring 
you to Clause llA and ask you idiether op behalf of the 
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60,000 dead weight. 

Q What would your estimate be of the overall 
tonnage. 

THE COURT: I thought we went into this yesterday 
before we adjourned. 

MR. GILCHRIST: I don't think we brought that 
out, your Honor. 

THE COURT: All right. 

A About 400,000 tons. 

Q Was that fleet entered in TOVALOP? 

A Yes, it was. 

Q DC you recall when? 

A I know that as of January 1970 all of the tankers 
we operated %fere in the TOVALOP scheme. They were all 
covered by the TOVALOP insurance. 

Q Going back to that drydock provision, 

Mr. Spears, as matters stood on the 23rd was it your 
understanding from Mr. DeSalvo that it was the owner who 
was insisting upon the drydocking provision being 
resolved in accordance with the proforma? 

A Yhs. The proforma that was sent the first time, 
it was mailed on the 19th. I believe it was mailed 
tha last day of the weekend before. 

(Pause.) 
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THE COURT: Gentlemen, would you please get on? 

You should have these conversations before you get into 
Court. I am not going to twiddle my thumbs here. 

MR. GILCHRIST: I was trying to get a stipulation 
as to an exhibit. 

THE COURT: You should have taken it up before 
you came into court. I told you that in advance. 

MR. ESTABROOK: Maybe I can agree to it in a 
few minutes if he goes ahead with his questioning. 

THE COURT: All right. 

Q Mould you explain to his Honor what the 
tanker register is, Mr. Spears? 

A Zt is a register of tankers which is published 
by Clarkson's of London. It is very %rell known in the trade. 
I believe that all owners and charterers who are engaged 
in the tanker trade do have a copy of it and it is 
important because it has information with regard to the 
ship's speed and consumption and that information you do 
not find in the records of the Amarican Bureau of 
Shipping. I'm sorry, I mean in the Register of the 
American Bureau of Shipping nor in Lloyds Register. 

0 Did you have occasion during the negotiations, 

Mr. Spears, to make reference to the tanker register? 

A I did. 
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Q In vdiat connection did you do that? 

A When I looked over the proforma charter 
party irhich was sent to our office and as I looked down on the 
representations made by the owner of the ship I felt that 

I 

the ship was presented in a very favorable light. I had 

I 

my duties as to idiether that ship could make that speed 
and consumption and I therefore, when I cam e to that, 
looked it up in this register. This was late in the 
evening of that Tuesday. 

Q What did you find when you looked in the 
register, Mr. Spears? 

A I found that the consumption — 

MR. BSTABROOKt I object to this, your Honor. 

This is all hearsay, referring to a book that is not 
in evidence. 

MR. GILCHRISTt T offer it. 

MR. ESTABROOKt I object on the ground that it 

I 

is not accurate. 

THE COURT: We will take it as a publication 
in the trade. 

You are offering %rhat7 

MR. GILCHRIST: The tanker register for 1970 
and I am offering the page in which the Oswego Reliance 
is listed. I might say in terms of my offer, if it will 
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reassure counsel at all# I am not offering it for t.»e 
exact accuracy of everything shown in it but merely for 
the fact that if you want to this reference manual this 
is what you %rould have fotmd. 

THB COURT: You %#ould have, if you went to it 

to look for %fhat? 

NR. GILCHRIST: For the vessel's 
specifications and in particular for her speed and 
consuBg>tion. 

THE COURT: Thank you. 

Is that a fact? 

THE WITNESS: Yes, sir, it is. 

THE COURT: Is this a recognized publication? 

THE WITNESS: Yes, your Honor, it is. 

THE COURT: Well-known in the trade? 

THE WITNESS: Very well known. 

THE COURT: And used by people in the trade? 

THE WITNESS: I believe it is used by everyone 
that is in the tanker business. 

THE COURT: Any objection to receiving this 
page in evidence? 

NR. E8TABR00K: No objection to the page as being 
a co r rect copy. I have an objection to the book as not 
being an accurate book. 
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THE COURT: We will take it as a publication in 
the trade at that time used as the witness has testified. 


(Defendant Respondents' Exhibit K received in 


evidence.) 


THE COURT: van I see that page a minute? 

MR. GILCHRIST: Do you prefer to see the book, 
your Honor? 

THE COURT: No, the page is all right. Where is 
the information as to fuel consumption? 

MR. GILCHRIST: It is about the third column 
over. You will see at the top of that page it gives you a 
^wide to the items and reading across, your Honor, first 
you have “description, flag, call sign," and then “dead vreigh 
draft, owner's managers," and in column 5 "speed, 
consumption and bunker capacitv." 

THE COURT: Can you just put a little check 
there in pencil so I can see where it is and draw my 
attention to it? 

MR. GILCHRIST: Certainly, your Honor. 

THE COURT: What line is that on? 

MR. GILCHRIST: Directly across. 

THE COURT: Suppose you put a mark on it. 

I can't see it. 

MR. C/LCr.RIST: Suppose I elicit it through the 
witness, your Honor. 
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THE CX>URT: Yes. 

Q When you looked up the Oswego Reliance the 
tanker register what did you find there with respect to 
5 her speed and fuel consimption and will you take this 
® red pencil, Mr, Spears, — 

THE COURT: He has got a pencil which he can use. 
A This is not the copy of that — 

THE COURT: I can't see it. 

A This is not the copy of that from that register, 
■o**thing else. I think it has been presented 
to the Court before. 

THE COURT: You gave me a photostat of Lloyd's 

here. 

MR. GILCHRIST: I'm sorry, your Honor. I handed 
up the wrong thing. I can understand your confusion. 

m 

Do forgive ise. 

THE COURT: It is not ray confusion. It is your 
confusion. I was looking for speed and fuel consumption. 

MR. GILCHRIST: I grant to be the perpetrator 
of the confusion. 

THE COURT: You plead guilty with an 
explanation. 

MR.' GILCHRIST: Yes, air. Column 5. 

TRE COURT: list the witness mark this one. 
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Q Hhat have you marked. Hr. Spears? 

A I have marked the record of speed in knots and 
the consumption in tons per day of the Oswego Reliance 
as it appears in Clarkson's Tanker Register. 

THE COURT: Let me see it now, please. 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. Soeed is 16.5. 

THE WITNESS: 16 and a half knots, your Honor. 

THE COURT: That is 16 and a half knots. 

THE WITNESS: Right. 

THE COURT: And the second item beneath that 
in column 5 is "consumption, 105," and what looks like 
"-7P." What does that mean? 

THE WITNESS: Fuel. It means 105.7 tons 
constunption M' fuel per day, per 24-hour day steaming. 

THE COURT: Is that the same as is stated in the 

Telex? 

THE WITNESS: No, it is not, your Honor. 

THE COURT: In what respect does it differ? 

THE WITNESS: It differs in that a ship that 
bums more fuel in steaming becomes a more expensive 
ship to operate. 

THE COURT: The fixing Telex message is with 
reference to the speed and fuel consumption and reads 
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"16.5 knot*." 

THE WITNESS: Yes, sir. 

THE COURT: That la the same as in the register 
of tankers? 

THE WITNESS: That is correct, your Honor. 

THE COURT: And then it says "On 100 bunker C 

per day." 

THE WITNESS: That is correct. 

THE COURT: In that respect it varies from the 
register of tankers? 

THE WITNESS: Yes, sir. 

THE COURT: In that in the register of tankers 
the figure is given at 105.7? 

THE WITNESS: That is correct, your Honor. 

THE COURT: There is a variance there of 5.7? 

THE WITNESS: Yes, ed>out six tons, one might say, 

per day. 

THE COURT: About six tons per day of the fuel? 

THE WITNESS: That is correct. 

THE COURT: And with relation to the total amount 
of fuel consumption that is a minimum item, isn't it? 

It is leas than five per cent or a little more than five. 

THE WITNESS: I would say it is, your Honor, but 
there is a relationship between the speed and the consumption. 
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When the owner represents that his ship will bum 100 tons 
per day Instead of 105 or 106, which is perhaps the ideal, 
the indication is that he really is not going to be runnino 
his ship at 16 and a half knots all the time. In other 
words, that the average speed of the ship would be 
reduced somewhat in the course of the performmce of the charter. 

THE COURT: This provided for a check-up every six 
months, doesn't it? 


THE WITNESS: It does. 

THE COURT: Your Telex messages? 

THE WITNESS: Yes, it does, your Honor. 

THE COURT: Doesn't the fuel consumption 
depend to some extent upon the head winds that you are 
running against? How about that? You %rould have to 
figure that, would you not? 

THE WITNESS: It does in the sense that the shio 
reduces speed wd therefore burns less fuel. 

THE COURT: It therefore bums more fuel to keep 
up a maximxun on account of the pressure of the winds? 

THE WITNESS: No, not really. When the shin 
slows down it bums less fuel. 

THE COURT: Well, it may be slowing down not because 
of the speed of the engine which the fuel is being 
used. It may be slowed down by the winds it runs against. 
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THE WITNESS: Yes^ I see. 

THE COURT: The same as the speed may be 
Increased by favorable tides and favorable winds running 
in the course of the route that you are taking; isn't that 
so? 

THE WITNESS: In a commercial ship this is not the 
case, your Honor. Maybe a destroyer would in fact continue 
its speed and buck the weather and bum that, the 
consumption, but a ship in bad weather will slow down. 

THE COURT: You wouldn't call yourself an 
expert in the operation of a vessel, would you, at sea? 

You are not an engineer, are you? 

THE WITNESS: I'm not m engineer, your Honor, 

no. 


THE COURT: You never worked below decks 
and never was up on the bridge, were you? 

THE WITNESS: I have never commanded a ship. 

THE COURT: Never been a chief engineer? 

THE WITNESS: No, sir. 

THE COURT: Or first mate? 

THE WITNESS: No. 

THE COURT: Okay. You have no experience 
as to navigating a tanker or any other ship outside of 
a sail boat? 
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i. 

THE WITNESS: No. 

3 

Let me correct that, if I may. 

4 

THE COORT: Yes. 

5 

THE WITNESS: I have served on ships as a 

6 

passenger, however. I have sailed on coimercial ships 

7 

and on tankers as a passenger and I have handled in 

8 

our organization over the years a number of claims 

9 

relating to speed and consui^tlon. I have also handled 

10 

a number of claims relating to damages of ships. 

11 

for instance, damages to the hull because of bad 

12 

weather or damages to the boilers of the ship resulting 

13 

in the ship slowing down. So I have had experience which 

14 

I don't have actually by directly becoming involved in 

15 

repairing a ship, but the engineers of our company do 

16 

regarding these matters, so I do have some 

17 

experience. 

18 

THE COURT: All right. 

19 

Q Mr. Spears, as a matter of fact you are guite 

20 

familiar and experienced with the economic aspects, the 

21 

dollar costs of the differences in speed and burJcer 

22 

consumption as related to each other? 

23 

A Yes, I have done extensive work in this 

24 

particular field. 

25 

0 Could you make a projection of what this difference 
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betwaan tha raprasantad consumption in the alleged 
fixture latter and that shoim by the tanker register 
would amount to over the term of a year? 

A Hell, that could be computed. There is a 
relationship between tha characteristics of a ship and the 
*«PJfH*«ntations made by the owner emd the time charter 
rata. Obviously a ship that goes faster will command 
a higher time charter rata. A ship that has a low 
fuel consumption versus one that has a higher fuel 
consumption also connands a better time charter rate. j 

Q Are you now alluding to the various factors 
that go into the determination of what is known as world 
scale? 

A Yes. 

MR. E8TABROOK: I object to this line 
of questioning as being speculative. 

THE COURT: I am going to permit it. j 

i 

Q Mould you explain what world scale is, Mr. Spears? j 

A yo'ur Honor. World scale is a freight ! 

carriage of crude oil or petroleum products 
from one port of loading to one port of discharge. 

If the ship loads, let us assiune, in Saudi Arah/ia at a 

i 

port called Rastanura and discharges its cargo in ! 

Rotterdam, there is a certain published rate. Say it is 
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$9 per ton of cargo carriage. 

Now, that $9 per ton is equated to beino 
100 and any changes in the tanker market are reflected 
as a percentage over or below the 100, so that if it is — 
if the rate becomes, let's say, $10 per ton it will not 
be quoted in the market as $10 but it will be quoted 
as world scale rate $110 or %diatever the equivalent is, 
say 110. So there is a relationship and the ireight 
rates are quoted daily as being world 100 or world 200 or 
world 60. That means it is so many points below the basic 
rate or so memy points above the basic rate as a percentage. 
World scale rate 60 %rould mean 40 per cent below 
the basic rate. 

Q Mr. Spears, is the consumption of bunkers 
one of the constituent elements of determining the world 
scale rate? 

A It is not directly, no, sir. A world scale 
rate is the freight, as I said, for a voyage charterer 
for a contract of affrei^tment where you carry so many 
tons from one place to the other and you are paid so 
much per ton. 

Now, if you hire a ship the ship you have hired 
is paid on a per month basis. It is like renting 
a car with a chauffeur, for instamce. So you rent the ship 
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and you have to pay so much per month. Now, what is the 
relationship between the hire that you pay to the ship 
and the world scale rate that you could obtain in the 
market? There arc. two things that you have to relate, 
and in relating these two then you take into consideration 
of course, the spged and the consumption and the ship's 
dead weight and its port charges and some certain other 
data which today is fed into a computer and the computer 
gives the answer. 

The relationship between a time charter payable 
to a ship per month as related to the cargo I'm sorry 
as related to the freight per ten of cargo carried. 

This per ton of cargo carried would be on a 

short voyage or could be on a long voyage. 

THE COURT: Have you had enough of this by now? 

Let's get down to this case. 

Q Does that relate in any way, Mr. Spears, to the 

penalty for under-performance %rhich was filled in in 
the proforma when it came to you at paragraph 2D of the 

proforma charter party? 

A Yes, it is related. 

Q What figure has been placed there? 

A 25 cents for each deadweight ton of the vessel 
for every knot below the speed stated in the charter. 
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Q And have you made a calculation of whether that 
is a statistically correct figure for a loss or an 
under-performance of one knot for this vessel? 

A I have done so recently. 

Q Is it 25 cents? 

A In my calculations it is , depending on the 
voyage, between 30 cents and 40 cents, not 25 cents per one 
knot. 

Q So far as you were aware, was it pointed out to 
you by Mr. DeSalvo or was it pointed out to Mr. 
Theodoracopulos that this was not the strictly 
mathematical extension of the penalty provision for 
under-performance? 

MR. ESTABROOK: I object to the question. 

This witness cannot testify what Mr. Theodoracopulos 
may or may not have heard. 

MR. < wCHRIST: He testified that he was in 
dAily touch with Mr. Theodoracopulos about the 
negotiations and my question was phrased to him 
"Mas he aware." 

THE COURT} The objection is overruled. I will 

allow it. 

A Mr. Theodoracopulos did not brine this to my 
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attention. 

Q Mr. DeSalvo didn't mention it to you either, 
did he? 

A He didn't. 

Q And in the aaine connection ■'*> 

THE COURT: That dispoaea of that line. 

Let me aak a queation here and get back on the 

beat. 

In thia exchange of Telex meaaagea there ia the 
phraae "performance review every aix monrha.” 

THE WITNESS: Yea. 

THE COURT: la that a uaual proviaion? 

THE WITNESS: It ia a atandard proviaion in thia 
charter with a blank to be filled in — with two 
blanka to be filled in. One ia "How often would thia 
review take place?" 

In thia particular place it waa agreed "aix 
montha," and then there la a proviaion aa to the 
indemnity to be paid to the charterer in the event the 
ahip doean't perform. The firat part waa agreed upon 
at the time of thia Telex. The aecond part waa not 
laentioned. 

THE COURT: Could you mention the aeconc! part 
until you have aeeiA the performance? 
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THE WITNESS: The performance of the ship, your 

Honor? 

THE COURT: Yes. Wasn't there a means of 
ascertaining the second part, that would be the penalty 
or reimbursement? 

THE WITNESS: There could have been. 

THE COURT: THat could be accomplished and could 
be found out by feeding this data to that little 
computer that you told us about? 

THE WITNESS: Yes, your Honor. In some cases 
and in all the charter parties the owner — I'm sorry — 
the charterer presents its case and tries to prove that 
the ship did not perform and then there was a 
negotiation as to the compensation and you would — 

THE COURT: You would come to the compensation 
by feeding all this information into your computer, 
wouldn't you? 

THE WITNESS: You could have, your Honor, but 

THE COURT: And you couldn't get that penalty, 
the amount of that penalty until you had a performance 
record, could you? 

# 

THE WITNESS: You could, yes. 

THE COURT: The quantity, how much it sells 

short? 

•OUTHCRN OltTRICT COURT RRRORTeRt. U.t. COURTMOU*£ 

_ rOLIV taUARK. Mt* VORR. R.Y. CO T-AMO 


r 





ncsg Spears-direct 287 

THE WITNESS: There are many variables that 
you put in the coaiputer. There can be arguments as to 
idiat does go in or what doesn't, so to prevent these 
arguments, both parties agree in the event the ship 
<i>esn't perform, this is going to be it. 

THE COURT: You can't do tnat until you know the 
extent of its failure to perform, can you? 

THE WITNESS: Yes, you do. In this particular 
case you would always put a pre-agreed amount if the ship 
doesn't perform. That would be the damages, the maximam 
damages that you could claim. 

THE COURT: But where there is no agreement 
fixed there is a means of finding this out by looking 
at the speed and looking at the knots that the ship 
travels? 

THE WITNESS: THat is correct, your Honor. 

THE COURT: Looking at the fuel consumption? 

THE WITNESS: Yes, your Honor. 

THE COURT: Okay. That could be easily computed 
and quickly? 

THE WITNESS: It could be easily computed, but 
there could be disagreeswnts as to the data which is 
fed to the machine. 

THE COURT: That could be determined by 
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examination of the log of the ship, couldn't it? 

THE WITNESS: Not necessarily. 

THE COURT: Wouldn't the log of the ship show 
how many knots it travelled each day? 

THE WITNESS: Yes, it would. 

THE COURT: Wouldn't the log of the ship show 
how much was drawn out of the fuel tank? 

THE WITNESS: Yea, it would. 

Sometimes it is difficult to pin this down. 

THE COURT: No further questions frtxn me. 

0 Was the 25-cent figure that was entered at this 
blank discussed at the negotiations? 

A No, it was not. 

Q Isn't this related to the additions that have 
been made to the proforma relating to the Beaufort 
scale at page 1 md also page 2, in any event, to the 
addition — 

Do you have my question, Mr. Spears? 

A Yes, sir, I do. It is related. The ship's 
performance is determined in certain weather conditions. 
Generally charter parties provide for moderate weather. 

In other %rords, the ship is expected to make a certain 
speed in moderate weather and consume a certain amount 
of bunkers per day, so it becomes Isiportant as to what 


•OUTNtNN OISTNICT COURT RERORTCRt. U.». COURTHOUSE 






»c«g Spears-dirttct 289 

stipulation is made to define moderate weather. 

THE COURT: Didn't you tell me a few minutes 
ago that the Beaufort scaler which is the scale of the 
wind that you are heading IntOr that that would have no 
bearing upon the fuel consusiption; didn't you say that only 
a few minutes ago? 

THE WITNESS: I said, ycur Honor ~ 

THE COURT: Isn't that the testimony? Didn't 
you give testimony a few minutes ago that is just 
exactly contrary to what you are saying? 

A I don't believe I did. If I did, I didn't 
meanit that way. What I mean is that — i think this is 
quite well-known in the trade - that if there is bad 
weather the ship slows down and when the ship slows down 
the ship bums less bunkers. But what is important is 
the loss of time because the cost of bunkers is an 
insignificant cost as compared to the charter hire paid 
to the ship. So if the ship loses one day in this case 
I don't know what it could come to, but I would say maybe 
it is something like $6,000 or $7,000. 

THE COURT: Isn't the speed of the ship 
determined to some extent by reason of its load 
that it is carrying and its line in the water? 

THE WITNESS: YEs, most definitely. 
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THE COURT: If there is an overriding of 
the plimpsol line doesn't that slow down the speed of the 
ship? 

THE WITNESS: Yes» your Honor. 

Q Doesn't the asMunt of penalty that you may 
recover for under-performance in relation to the 
represented speed and consumption, it, that not affected 
by how you define moderate weather in terms of the Beaufort 
scale? 

THE WITNESS: Tes, Indeed. Usually these claims 
are handled — 

THE COURT: Just answer ray question. 

THE WITNESS: You take the ship's log and you 
check it day by day. You exclude those days %diere the 
weather has been particularly bad. In other words, in this 
we would take Beaufort 5 or Beaufort 6, whatever 
the charter party provides, and as we go down the ship's 
logs we see, for Instance, in 24 hours it made, let's 
say, 16-knot speed and next to it are the weather 
c®®^itions, the force of the wind. The captain would 
say "wind Beaufort 5", let's say. Well, now, then that 
day is taken into consideration and in making our 
calculations if the captain says Beaufort Scale 7, that 
^•y is oxeluded. It is not taken into consideration because 
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2 

the ship is allowed in the very bad weather to slow down as a 


3 

matter of safety to the ship. 

- 

4 

In trying to determine whether there is a claim 


5 

against the owner for non-performance as far ^ the ship's 


6 

speed is concerned, one takes out of the log bock those 


7 

days where the weather was not too bad, let's say where 


8 

there was no gale or no heavy weather, and then looks at that 


9 

to see whether the ship was able to perform as represented 

• 

10 

in the charter. 


11 

Q Mr. Spears, prior to your receipt of the pro 


12 

forma had ttere been euiy agreement to these additions 


13 

respecting the Beaufort scale? 


14 

A Actually there had been two additions to the 


15 

charter party. There has been no discussion about it 


16 

whatsoever. In the first place, as you pointed out, there 

• 

17 

is a determination that moderate weather means maximum 


18 

Beaufort Scale 5. nils is zwt always so. Also there is 


19 

an addition here to the charter party where it says that wc 


20 

take into consideration the average speed loaded and light 


21 

in moderate weather. This has been added to the 


22 

beginning of clause 1 without my knowledge or without my 


23 

consent. 


24 

Q Still with Exhibit E, Mr. Spears, there is hand¬ 


25 

writing appearing on page 2 and on page 4 and I ask you 
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if you recognize the handwriting? 

A Yes, this is the handwriting of Mr. Harry 
Theodoracopulos. 

Q And there is also handwriting on the last page. 
Can you identify that handwriting? 

A Yes, this is the handwriting of Mr. Jerry 
George, who is the manager of insurance and claims de¬ 
partment. I suppose these notes were made at some subse¬ 
quent date. Jerry George's notation here was made on a 
subsequent date. 

Q Mr. Spears, after you sent Petitioner's ilxhibit 5, 
the telex in which you confirmed that negotiations had 
been broken off, did you receive a telex in reply from 
Interoceam? 


A Yes, I did. 

MR. GILCBRIST: I ask that this be marked 

as Respondents' Exhibit L. 

(Defendant Respondents' Exhibit L was marked for 
identification.) 

Q Is that a copy of the telex that you received? 

A Yes. 

MR. GILCHRIST: I a8k that that ha marked in 

evidence, your Honor, as Respondent's Exhibit L. 

I might add, your Honor, that this same telex 
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was Exhibit D to the petition to compel arbitration. 

MR. ESTABROOK; This actually was received from 

Poten, was it not? 

MR. GILCHRIST; It is signed "Interocean." 

MR. ESTABROOK; The first line is; "twx message 
just received from owners." 

is signed "Poten Partners." 

THE COURT; Isn't this exhibit in evidence? 

MR. ESTABROOK; I believe it is part of the plead¬ 
ings, your Honor. i am just trying to be sure. 

THE COURT; This is, as I recall it, a telex message 
which was sent by Poten addressed to National Shipping 
reciting the telex that they had received from National 
Shipping and Hellenic and asking them to desist from 
further negotiations, and they quote it exactly, as I remember 
It begins; "We quote herewith a telex message we received 
from National to us reading as follows," doesn't it? 

MR. ESTABROOK; No, your Honor. This is a message 
Mr. Gilchrist has shown me. 

THE COURT; Let me see it. 

We haven't got this in evidence. 

MR. GILCHRIST; It is not in evidence yet. 

THE COURT; I thought this was the one — 

MR. GILCHRIST; It is the reply, your Honor. 
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MR. ESTABROOK: May I be heard, please? 

THE COURT: This is not the one. This is in 

response to the one that Poten sent. 

MR. ESTABROOK: I have no objection to this going 

into evidence as a message that Mr. Spears received from 
Poten and Partners quoting a message that Poten had in turn 
received from Interoceem. 

MR. GILCHRIST: s’io quarrel there, your Honor. 

THE COURT: Received in evidence, then. 

(Defendant REspondenta* Exhibit L was received 
in evidence.) 

THE COURT: All right. 

Q Did you send a reply to Respondents' Exhibit L? 

A Yes, I did. 

MR. GILCHRIST: Would you mark this as 

Respondents' Exhibit M? 

(Respondents' Exhibit M was marked for 
identification.) 

Q Is this the reply that was sent to L? 

A Yes. 

MR. GILCHRIST: I offer it in evidence, your 

Honor. 

MR. ESTABROOK: No objection. 

THE COURT: Received in evidence by consent. 
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(Respondents' Exhibit M was received in evidence.) 
MR. GILCHRIST; Your Honor, that completes 


MR. GILCHRIST; Your Honor, that completes 

our direct of Mr. Spears. 
i^ROSS EXAMINATION 
BY MR. ESTABROOK; 

Q Mr. Spears, I notice you say in Exhibit M that you 
have passed on the contents of Interocean's message to your 
principals; is that correct? 

A Yes, sir. 

Q Who were your principals? 

A Mr. John Theodoracopulos. 

Q How did you pass it on? 

A I had been in contact with Mr. John Theodoracopulos 

® you pass it on by telephone? 

A By telephone. 

Q Personrto-person? 

A By telephone. 

Q Where was he? 

A In Athens, Greece. 

Q Bo you have a note of your telephone conversation? 

A I called Mr. Theodoracopulos in the afternooii of 
Tuesday the 23rd and I told him that we have a problem, and 
he called me back the next day, i think, or the day after. 

But he had been in contact with me since this problem 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
26 


came up. 

0 Do you have notes of these telephone conversations? 

A No. 

Q You are testifying entirely from recollection; 

is that correct? 

A Yes, that is correct. 

Q And so every time you say passed this on to your 
principal you mean Mr. John Theodoracopulos? 

A That is correct. 

Q When you first received from Mr. Harry Theodoracopu: 

the so-called fixture telex -- 

MR. GILCHRIST: Excuse me. The testimony was thai; 

he took the telex ott the machine at the offices and brought 
Mr. Theodoracopulos. 

Q Did you take it from the machine or did a clerk 
take it from the machine? 

A Somebody took it from a machine and brought it 
to my office. 

MR. GILCHRIST; I stand corrected. 

Q Did you read it with Mr. Harry Theodoracopulos or 
did you read it by yourself? 

A I read it by myself. 

Q The first line was: 

"Confirm having fixed today for your account as 


os 
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Was that clear to you? 

A It is cleasr what it says, yes. 

Q And as an experienced chartering man thoroughly 
familiar with the English language what does that mean? 

A It means what it says. It means that — 

"fix^d today" means that we have fixed today. 

Q "Owner Interoceem Shipping Company." 

Is that clear? 

A That is clear. 

Q When you referred to Clarkson's book the owner was 
Oswego Ore Transport, wasn't it? 

A What I know is the name of the ship and Bethlehem 
Steel was one of its subsidiaries. Whatever the name 
was at the time was not material. It didift make a bit of 
difference to me. 

Q The nanm of the otmer is Interocean, isn't it, 
in this case? 

A It is, yes. 

Q So the phrase Oswego Ore Transport must be a mistak^; 
isn't that correct? 

A No, I didn'tpay any attention to it. It is the 
name of the ship that is important and the principal that youj 
are dealing with. 
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2 

Q NOW then: "Charterer Hellenic International Shippin 

C 

3 

S.A. of Panama." 


4 

That was clear, wasn't it? 


5 

A Yes. 


6 

Q That is a company the principal of which through an 


7 

intervening corporation is a Mr. John Theodoracopulos; isn't 


8 

that correct? 


9 

A That is correct. 


10 

Q And National Shipping i Trading had been represent¬ 


11 

ing that company in New York; isn't that correct? 


12 

A That is correct. 


13 

Q And did the company have any substantial office 


14 

of its own? 


15 

A Which company? 


16 

Q Hellenic International Shipping, S.A. of Panama. 


17 

dr was the principal office care of National Shipping? 


18 

A Its principal office, I would say is care of 


19 

Hellenic Shipping & Industries Company Limited in 


20 

Piraeus,Greece, but — 


21 

Q But we represent the company. The company did 


22 

own a ship at one time and we were operating — by 


23 

"we" I mean National.:.Shipping. 


24 

Q In 1968 it did own a ship? 


26 

A It did own a ship at one time. 
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2 

Q 

When it operated that ship it operated through 


3 

National 

Shipping as agent; is that correct? 

— 

4 

A 

Yes. 


5 

Q 

Lloyd's listed its address care of National 


6 

Shipping 

Ct Trading in New York; is that right? 


7 

A 

It could be. 


8 

Q 

Is there any doubt in your mind? 


9 

A 

I haven't looked that point up in Lloyd's, but 

• 

10 

I am not 

surprised at all. 


11 

Q 

For the purpose of refreshing your recollection. 


12 

then, I 

show you this and ask you if this refreshes your 


13 

recollection. 


14 

A 

That is the case. I didn't look it up. It 


15 

didn't matter to roe to look it up in the register. 

• 

16 

Q 

"Subsidiary of National Shipping & Trading with 

• 

17 

appropriate letter of guarantee." 

» 

18 


Is that clear to you? 


19 

A 

No, it isn't. 


20 

Q 

Is the word "Subsidiary" correct or incorrect? 


21 

A 

The word "Subsidiary" — this way Hellenic 


22 

International is not a subsidiary of National Shipping. 


23 

Q 

But the word subsidiary is clear to you, is it 


24 

not? 



25 

A 

It is. 
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What about the phrase "with the appropriate 


letter of guarantee." Is that clear to you? | 

A I don't understand what you mean by clear. 

I understand the language. 

Q You understand the language? 

A Yes. 

Q It is true, is it not, that Hellenic International 
Shipping S.A. had provided guarantees for its performance of 

other charters; isn't that correct? 

A Hellenic — say that again, please. 

Q Hellenic International Shipping S.A. of Panama 
had when it chartered other ships provided guarantees 
of its performance by others? 

A By others? 

Q Yes. 

A It has, yes. 

Q And so it was clear to you that another owner 
might want a guarantee from Hellenic International Shipping; 
isn't that correct? 

A Do I conclude that because we have done in one 

case — no, this is not correct at all because in the 
previous case the owner was doing the financing and the 
financial institutions-required the guarantee of someone 
of substance to support that the charter hire would be paid 
to the owner of the ship. It is an entirely different 
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case. 

Q In that connection it is true, is it not, that 
the charter was in turn assigned to a financial in¬ 
stitution? 

A I'm sorry. I would like to get this thing clear 
in my mind. You are talking now about another ship that 
is called the Persian Commander; is that correct? 

Q That is correct. 

A There was a charter party between Hellenic 
Interna ional and an owner of ^e ship, Persian Commander. 

0 Yes. 

A Okay. The owner of the ship Persian Commander 
relied on the income of this charter which it had with 
Hellenic International in order to assign that income and 
pledged as collateral to a bank to raise the money that it 
needed for I don't know what purpose — for making a loan. 

Q Isn t it true that Hellenic International also 
pledged a sub charter it had to a bemk? 

A That is correct. 

Q So Hellenic International did not have, as I 

gather in 1970, too many assets of its own; is that cor¬ 
rect? 

A This is entirely incorrect. Hellenic 
International is a very, very strong company financially. 
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g But it is clear, is it not, that the fixture 
telex provided for a letter of guarantee from National 
Shipping & Trading? 

A I don't agree with that. 

Q What does the phrase "subsidiary with National 
Shipping & Trading with appropirate setter of guarantee" 
mean to you? 

A First of all, it is not a subsidiary. 

g First of all, that is a mistake of fact, is it? 

A That is a mistedce of fact. 

Q The correct word should have been affiliate; 
isn't that rights 

A Now, I can't redefine the word affiliate for you. 
Generally in a very broad sense you might call it an 
affiliate, but it isn't really because you don't have the 
same stockholders in one case as in the other. 

Q You disagree with the words subsidiary as being 
wrong? 

A Yes. 

Q However, it is clear, is it not? 

A The word subsidiary is clear. 

Q "With appropriate letter of guarantee" iocana 

that National Shipping & Trading was supposed to provide 
a letter of guarantee; is that not correct? 
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A This was my understanding, but it isn't clear. 

Q But it was your understanding? 

A It was my understanding that Bethlehem Steel 
or the owners, I should say, wanted a guarantee of National 
Shipping & Trading Corporation. 

Q The words "Oswego Reliance" is clear, the name of 
the ship? 

A Yes. 

Q The description of the ship, 49,283 DWT 39 feet 
5/8 inches draft, cubic 98 per cent, 1,968,842. That was 
clear, was it not? 

A Yes, it was clear. 

Q Three pumps , 1300 TWPH each. That is clear, 

is it not? 

A That is clear. 

Q 16.5 knots on 100 Bunker C per day. That is 
clear, is it not? 

A That is not clear. 

Q Is the 16.5 knots clear? 

A Yes. 

U Is the 100 Bunker C per day clear? 

A Yes. 

Q Now, the 16.5 knots you confirmed in the tanker 
registry, did you not ? 
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3 
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A I confirmed it — I would like to have the 
sequence of events. I would like you to tell me what date 

you are referring to. 

Q Of course. On March 17, 1971. 

A On March 17, 1971 I did not look up that 
register. 

Q When did you look up the register? 

A I looked it up in the evening of the next Tuesday, 

which 1 believe was the 23rd. 

Q When you looked it up you found the 16.5 knots 
was confirmed, did you not? 

A What was confirmed in it was the register — the 
16.5 knots is in the register. 

Q However, you did find on Tuesday, I believe you 
testified, that the 100 Bunker C was not in the register; 
is that correct? 

A That is correct. 

P What does the charter party provide for on 
over consumption? 

A It provides that the additional consumption will 
be paid for separately. In other words, that the charter 
will be compensated for the extra consumption of fuel. 

Q You made a comment on the fact that you were 
going to use for thepurposes of the guarantee the maximum 
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Beaufort Scale 5; isn't that correct? Referring to the pro 
forma charter. 

A I say that the broker and possibly the owner of 
the ship have put that condition in the charter party 
without bringing it to our attention and I say further that 
this particular broker on the ship that you mentioned be¬ 
fore, on the Persian Commander, had stated in the same exact 
form of charter, Mobil time charter, Beaufort 6. 

Q That is right. 

A So, therefore, there was a question as to what 
would be acceptable. It was a question open for further 
negotiations. 


Q Did you bring that to anybody's attention at the 


time? 


Q By the way, in the prior charter where they 
guaranteed 15 knots they stated it would be 17 cents per 
ton for each knot deficiency in speed? 

A Yes. The ship had much to do with it and I think 
thatyou see if the ship has a deficiency in speed it would 
depend very much on the market rate. 


You have not understood how one arrives at these 


things. 


Q Now, delivery and redelivery PG excluding Fao and 
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Abadan. That was clear? 

A That is clear. 

U Laycan March 31/April 15, 1971 ETA April 1, 1971. 
That is clear, is it not? 

A That is clear. 

Q Crude and/or DPP aaximum three grades within 
natural segregations. That is clear? 

A That is clear. 

Q Maintaining heating 135 degrees fahrenheit. 

Clear? 

A That particular phrase is clear, yes. 

Q Coiled wing tanks only? 

A That was not clear. 

Q Did you nuUce any objection to it? 

A No. I discussed it with Mr. Theodoracopulos. 

I was nottalking with the broker at the time. 

Q But you yourself did not take it up with anybody 
except Mr. Theodoracopulos? 

A That is correct. 

Q Trading worldwide within IWL excluding conununist 

consnunist controlled China, North Vietnam, North Korea, 
Cuba. Was that clear? 

A That is clear.'' 

Period one year plus or minus 30 days. 
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Is that clear? 

A That is clear. 

Q Mobil time excluding clauses 9, 12AII, 12BII, 
12BIII. Is that clear? 

A No, not at all. 

Q Did you look at the Mobil form charter? 

A Except that I understand the language, I didn't 
kiiow what it really ine 2 uit. 

Q When you came down to overtime and petties 
$750 per month, did that make that clear? 

A Yes, that is quite clear. 

Q That cleared up your cancellation of clauses 
12AII, 12BII and 12BIII? 

A No, it didn't. 

Q I show you Exhibit D and call your attention 
to clause 12, Mr. Spears. 

A Yes, sir. If this is the same — may I read 
the original? It might be a little clearer. 

Q Of course. 

A I am not sure that these are the same. 

Q As long as it is a Mobil time charter. 

A Yes. You are referring to which clause? 

Q Clause No. 12. 12A provides for the owner to 

provide emd pay for provisions, supply deck and engines. 
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stores, 

galley and cab stores, all P & P insurance of vosscl; 


3 

right? 

A 

Yes. , 

^ 4 


5 

Q 

Wages, master, officers and crew, consular fees 


6 

and certain other items. 


7 


12B says; Charterer will pay for the fuel and 


8 

certain 

other charges, and 12BII provides for telephone 


9 

calls and meSMges, cables. 

• 

10 

A 

Excuse me, please. I would like to ask you 


11 

again what were the second reference yju gave me? 


12 

Q 

12B, which provides for the charterer to pay 


13 

for all 

fuel and certain operating expenses. Isn't that 


14 

correct? 



15 

A 

That is correct. 


16 

0 

That is BI. BII provides for charterer to pay 

• 

17 

for telephone calls, radio messages, et cetera. Isn't that 


18 

correct? 



19 

A 

That is correct. 


20 

Q 

That was eliminated by the telex, was it not? 


21 

12BII? 



22 

A 

Yes. 

- 

23 

Q 

12AII provides for owners to pay for galley coal; 


24 

right? 



25 

A 

That is correct. 
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Q 12B1II provides for overtime, does it not? 

A 12BIII? 

Q Provides for overtime? 

A Excuse me. Let me find it, please. I?*!!!!, 

all over time, that is correct, yes. 

Q Those three clauses, in other words, the galley 
fuel, the cables and telephone calls and the overtime were 
eliminated, isn't that correct, according to the telex? 

A Yes. 

Q And the telex later provided for petties and over¬ 
time at $750 per month, did it not? 

A That is correct. 

Q So taken together those two clauses are clear, 

are they not? 

A Yes, they are. 

Q Suitable drydock clauses to be worked out for 
November drydocking about 15 days with proper notice. 

Is that clear? 

A Suitedsle — this requires drydocking — I'm sorry. 
Would you please tell me exactly — 

Q This is in the telex message, sir. 

A I'm sorry. 

Q It is not in the charter: "Suitable drydock clause 
to be worked out for November drydocking about 15 days 
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with proper notices.” 

Is that clear to you? 

A That is clear. 

Q Performance review every six months. Is that 
clear? 

A That is clear. 

Q Rate $5.60 per deadweight ton per month payable 

in U.S. dollars in New York. Is that clear? 

A That is clear. 

Q Is it not true, sir, that in f-larch of 19 71 the 
tanker market, particularly the spot market out of the 
Persian Gulf, fell drastically in the week between March 19th 
and March 26th? 

A I don't tliink so. 

Q You testified, I believe, that you were quite worried 
about the market on March 23rd. 

A That is not correct. I'm sorry. You missed my 
point, then. I said that I was concerned about the 
ship arriving in the beginning of the following week. 

We had not concluded this charter. We had to conclude the 
sub charter and give instructions to the captain by the end 
of that week, when it appeared that the spot market in the 
Persian Gulf showed a we 2 dcness. This happens from time 
to time. It doesn't mean that the market is going to 


SOUTNERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
rOLSV SQUARE. NEW YORK. M.V. CO 7-4SS0 





rocbr Spears-cross 311 

collapse. Bub if 1 didn't do that I would not have made 
a counter offer on the 23rd. 

Q Are you familiar with the Charles I. Weber 
Company? 

A I know of them. 

Q Do you receive their reports? 

A I think we received them only recently. We did 
not receive them —— I don't believe we received them in 
1971, but we do receive reports from other brokers. 

Q Do you receive maritime research reports? 

A No. 

Q Do you read the Journal of Commerce? 

A Yes, I do. 

Q Did you know that the fixture of the vessel was 
reported in the Journal of Commerce Monday, March 22nd? 

A I didn't know. 

Q You made no note of that? 

A I don't remember reading in the Journal-of 
Commerce that the ship was fixed. 

Q The Mobil time charter was published in 1967, 
was it not? 

A I believe it was. 

Q That was before TOVALOP was formed, was it not? 

A That is correct. 
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U Now, TOVALOP has coverage to $14,400,000, does 
it not, maximum? 

rt I'm not sure of this. How much did you say? 

Q $14,400,000. 

A Yes, it could be. 

Q Do you have any opinion as to hoiy;i^tisaster cover¬ 
age a tanker should have? 

A Wo, I don't. 

U Do you believe that the 35 million that Mr. Kelley 
testified to is adequate? 

A I'm not in a position to appraise this. I really 
don't know. The liability for oil pollution could oe 
a tremendous liability. I am not an expert on insurance. 

Q Do you know how much insurance you carry on your 
tankers? 

A They are insured without any limitation of 
liability. As far as this type of liability, there is 
no limitation. As far as the hull policy, that is something 
else. They are insured for the value of the ship. 

U You do not claim 35 million is inadequate, do 

you? 

A I am not in a position to judge that. 

Q Did Mr. Theodoracopulos explain to you that he 
wanted a reply by 4:55 on the 17th? 
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A As I mentioned, I was away from the offico 
and when I came back he told me that he had agrocd on rorta 
parUculars. He had a ship in hand, he told me, and ho 
had agreed on certain things and it was subject to detail. 
That is what he told me. I don't remember — I think 
when I came back it must have been about 4:30 or maybe 
a quarter to 5, thereabouts. 

Q So he didn't discuss the time with you. He said 
this has been accomplished; is that what he did? He dis¬ 
cussed what he had done? 

A Yes. He said "This is what I have done," yes. 

MR. ESTABROOK: That is all. 

THE COURT: Any redirect? 

MR. GILCHRIST: I-lay I have Exhibit 2? 

HEUIRECT EXAMINATION 
BY MR. GILCHRIST: 

Q Mr. Spears, when you were answering Mr. Estabrook 
questions on the llnaguage of Petitioner's Exhibit 2 and he 
was asking you whether something was clear, you were saying 
It was clear as a matter of English what it said; correct? 

A Excuse me. Let me get Exhibit 2. 

Q I show you the exhibit. 

A Yes; that is the telex, yes. That is rignt. 

Q Couldiou tell us from the language here what 
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exactly the drydock provision was qoiny to be? 

'fllL COURT; Please. He has already testified on 
that on his direct testimony. We have already been over 
that, haven't we? 

MR. GILCHRIST; I will withdraw the question. 

0 To your knowledge, Mr. Spears, did National 
report a fixture having been made to anyone? 

A No, it did not. 

MR. GILCHRIST; I have no more, your Honor. 

THE COURT; All right. 

MR. ESTABROOK; Thank you, fir. Spears. 

(Witness excused.) 

MR. ESTABROOK; At this time, your Honor, I would 
liketxxffer Exhibit 1 in evidence. It has been marked for 
identification and has been used extensively, but I neglected 
to offer it in evidence. 

MR. GILCHRIST; I have no objection. 

THE COURT: Received in evidence. 

(Plaintiff Petitioner's Exhibit 1 was received 
in evidence.) 

THE COURT; Is that the case? No more evidence for 
either side? 

MR. GILCHRIST; I have one more witness, your Honor, 
but I understood from Mr. Estabrook that Mr. Gorrissen 
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is now here and that he intended to put r-ir. Gorrissen n 
MR. ESTABROOK: If you don't mind my brrahintj 
in I would just as soon put him on. 

THE COURT; How long is he going to be? 

MR. ESTABROOK: About fifteen minutes, your 

Honor. 

THE COURT; Very well. 

MR. ESTABROOK; Thank you, your Honor. 
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Gorrissen-direct 


WILLY GORRISSEN, called as a witness 
in behalf of the petitioner, after having been 
duly sworn, testified as follows; 


DIRECT EXAtdINATION 


BY MR. ESTABR(X>K: 


Mr. Gorrissen, what is your business? 
I ^un a ship broker. 

Where is your office? 


A 1301 Avenue of the Americas. 

Q What is your firm? 

A Jones & Gorrissen. 

Q How long have you been a ship broker? 

A The better part of ray life. 

Q You are obviously 21, buthow long is that? 

A I have been in shipping for about 45 years, not 

always as a ship broker but at times as a principal. 


How much experience have you had in the brokerage 


of t 2 mkers? 


A I have done almost exclusively tankers for the 
last 12, 15 years. 

Q Have you had business with Bethlehem? 

A Yes, I have. 

Q Have you had business with Mr. Theodoracopulos? 

A I believe we have had some, but I don't — 
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it is a long time ago. 

U Are y}u familiar with the Oswego Reliance, a 
combination oil and ore carrier of about 50,000 tons? 

A I am. 

Q Are you familiar with the TOVALOP as it was in 

1971? 

A Yes. 

Q In 1971 can you tell me what the status of 

TOVALOP was in the tanker market? 

A It was originally organized in 1969, as far as 
I recall, but most companies did not adopt it until some 
time in 1971 and in 1971 there were several oil companies 
that didn't have it and didn't insist on owners being members. 
There were several oil companies that insist that owners 
be members. 

Q Was there any universal custom in 1971 as to who 
should pay for the TOVALOP? 

A The oil companies was insisting, to the best of 

my recollection, that the owners had to pay for it. 

Q What was British Petroleum doing in 1971? 

A British Petroleum sent out a circular in 1971 
re/srring to the organization of TOVALOP in 1969 and 
spelled out pretty clearly in the memorandum how it was 
going to be handled and who was going to pay for it. 
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U Is this a copy of the memorandum? I am showinq 
the witness Exhibit 8 for identification. 

A Yes, it is. 

U In fact, this was originally addressed to you, 
was it not? 

A Well, it is a circular that John I. Jacobs in 
London sent out and that particular copy has my initMs on 
it. 

Q This was received by you on what date? 

A May 17,1971. 

U Is this one of the documents you considered in 
reaching your opinion as to the status of TOVALOP? 

A Yes. 

MR. ESTABROOK: I offer this in evidence. 

THE COURT; I don't see the relevance of this 

at all. 

MR. GII^HRXST: Not only do I not see the 

relevance, your Honor, but this was received, so the 
staff indicates here — first of all it is dated May 7, 

1971 and received May 17, 1971, so I don't think it is 
admissible. 

THE COURT: The objection is sustainea. The 

Telex does not mention TOVALOP. The Mobil time 
charter does not mention it, and you have offered evidence. 
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4 Gorrlssen-'direct 


2 

the plaintiff owner was self-insured. 


3 

Q Mr. Gorrissen, we are discussing a time charter 

mm' 

4 

of a 50,000 ton tanker for one year in the Mobil time form 


5 

which was fixed by an exchange of telex messages. I am 


6 

going to ask you about one nhrase: "Mobile time excluding 


7 

clauses 9 ... suitable drydock clause to be worked out 


8 

for November drydocking about 15 days with proper 


9 

notices." 

• 

10 

Is that clear to you? 


11 

A Yes. 


12 

Q What does it mean in lay language? 


13 

A It means that a clause will be worked out that 


14 

is suitable to both parties and covering where ana when 


15 

the ship is going to drydock. 


16 

Q When would that be worked out in your understand- 

• 

17 

ing of the chartering business? 

> 

18 

A Well, it usually is worked out before the charter 


19 

party is signed and it is quite common that it is consider- 


20 

ed a detail where the broker, quite often he puts his word- 


21 

ing that he thinks is beneficial to both parties in there 


22 

and it is my opinion that it is not considered a big. 

— 

23 

difficult clause. 


24 

Q Is this one of the major features of the charter? 


25 

A I wouldn't say so. 
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incbr L» Ckjrrissen-direct-cross 

MR. tlSTADROOK: You may examine. 

CROSS EXAMINATION 
BY :iR. GILCHRIST; 

U Mr. Gorrissen, in terms of earning nigher rate? 
on spot chartering, what is the best season of the year? 

A Historically it used to be the winter season, 
but it hasn't worked out that way the last few years. 

But historically people thought of it that way. 

w Wouldn't you agree that most charterers in tne 
market tnink that their best opportunities lie in the 
winter season? 

A Yes, they probably would think so. 

U And generally if the matter of a dirydockinc is 
going to be pinned down, wouldn't you expect to have a much 
easier time if he drydocking were proposed for, say. May to 
August than if it were placed in November, becember or 
January? Wouldn't you expect much less of a hassle over such 
a provision? 

A Well, I frankly have never had any hassle over 
a drydocking clause, so it is hard for me to — 

THE COURT: I think it is problematical. i think 
we have enough on this. 

MR. GILCHRIST: I do have more cross on this 

point, your Honor. 
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THE COURT: Go ahead , ask questions. 

U Let us suppose that this drydocking, this suitable 
drydocking provision that was mentioned in what you were 
told was a fixture letter proved upon inquiry to provide 
that the charterer would guarantee to the owner that the 
owner could drydock for 15 days in November at Spain, 
Portugal or Japan. Would you think maybe that was a major 
provision? 

A No, I personally would not think it is a major 
provision, sir. 

0 Mr. Gorrissen, if the owner directed the 
charterer to proceed to Japan for a 15-day drydocking, 
wouldn't that affect the trading limits of the vessel 
for the period involved in proceeding to Japan and drydockin 
and returning to where there was business? 


A Did you say for the o%mers to instruct the ship 


to — 


THE COURT: If it was a ship operating in the — 


THE WITNESS: 


It is the charterer who decides 


where the ship is going to go, not the owners. 

Q If the drydocking clause, Mr. Gorrissen, gives 
the owner the right of a guarantee to direct that 
charterer to go to Spain or Portugal or Japan for 15 days 
in November, then it is the owner who is determining where 
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the ship is going to be employed then, isn't it? 

A No, sir, because the owner — the major trade 
for ships of this size is PG to continent or PG to Japan 
and the charterer, the way I understand ^ou, and I had 
nothing to do with the charter party, the way I understand 
is that the charterer can let the owner drydock the ship 
either on the continent or in Japan. 

Q What do you understand, again? 

A The way I understood you, the charterer would 
give the owner the right to drydock the ship on either the 
continent or Japan; that therefore it is completely up to 
the charterers where they want to send their ship. 

Q You didn't understand, Mr. Gorrissen, that it is 
the owner's privilege under that drydocking clause — 

THE COURT: To pick out the place. 

Q — to direct the charterer to go to either Spain 
or Portugal or to Japan for 15 days drydocking in November? 
Does that change your answer? 

A In other words, it is the owner who can — 

THE COURT: The owner can send it from Kobe 

or to the Persian Gulf or one of the Iberian Peninsula 
countries. 

A I have never heard of a drydocking clause that 
is that way. 
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Q The teatimony here la that that ia what was 
propoaed in the pro foma that waa sent over following this 
alleged fixtvire letter. 

MR. ESTABROOK: I object to the question aa nOt 

being a proper aummary of the teatimony. 

THE COURT: I think that ia a fair inference. 

We can all draw our concluaiona. We know the location 
of Kobe. We know the location of the Iberian Peninsula 
and of the Persian Gulf. Obviously if the ship goes 
to Kobe in Japan for 15 days drydocking it has to be kept 
out of the Mediterranean and it is going to be laid up for 
a long period of time while it journeys over to Japan and 
back. 

Am Z correct? 

THE WITNESS: I'm sorry^ air. I didn't quite 
follow you there because — 

THE COURT: All right. 

THE WITNESS: I'm sorry. I ~ 

THE COURT: All right. 

Q You understand/ Mr. Gorria^en. that your testimony 
is being offered aa an expert on the tanker trade. Do 
you understand that? 

A Yea. 

Q And you were posed a hypothetical by counsel 
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here as to whether you felt that was — to be exact, 
because I don't want you to be confused, the question 
posed to you on your direct was whether, and I quote now 
"Suitable drydock clause to be worked out for November 
drydocking about 15 days with proper notices" was in your 
opinion a major provision of a charter and you answered you 
did not regard it as a major provision. Now, I ask you 
to assume a further assumption. 

THE COURT: He said he did not just because that 
is generally left to the charterer to determine. 

Am I correct? 

THE WITNESS; That is right. 

MR. GILCHRIST: I beared him sa saying "I didn't 

think it was a major provision." 

THE COURT: He gave you the reason why in his 
opinion it is left to the charterer to determine. That was 
his testimony. 

THE WITNESS: If I may say something, I have 

yet to experience personally emy charter party to fall 
apart because of the wording of a drydocking clause. 

I have never had that experience. 

Q I understand that you have neverhad that exper¬ 
ience, Mr. Gorrissen, and maybe that is why you were having 
trouble understanding what I am trying to get at. 
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Q That la your undarstanding? 

A Yaa. It aaya right hare "Chartorar guarantees 
to plaoa the vaaaal la poaitioo of drydock In any one of 


thaaa couatriaa. 


®^t aaaaa tha ahip can go ~ my 


opinion that tha chartarar would fix it in Japan, Portugal 
or Spain or cloaa to tbara and that in whara tha owners 
will drydock tha aaaaal. 


0 X will go with your intarpratation, Mr. Gorrlsaen. 
You ara oparatiag thia waaaal, lat'aaay: 

A Right. 

Q had how do you program bar for tha oonth of 


A How you prograa it? 


Q Taa. 
A If Z 


A If I waa tha oparator I wotild work tha laarkat 
• oargo out whara you hawa tha biggast 
profit, aithar to fpaia or to Portugal or Japan, depanding 


oo tha 


that? 


at that tiaa. 


that you did hawa — would you repeat 


TO OOORTi Ba aada it plain and I think your own 
witnaaaaa taatifiad to tha saM. 

You took tha ship on routas or on bridgas which ai 
, to bring tha biggast raturn. 
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Q Do you necessarily get the biggest return, Mr. 
Gorrissen, on the booking of the ship to the Mediterranean? 

A Dependingon the market condition at that time. 

I couldn't tell you htere what the market conditions would 
be in November of 1971, but, for example, you can go to the 
Mediterranean. You can get the cargo out of the 
Mediterranean for the U.S. and have your ballast back to the 
Persian Gulf. It depends on the market looking for a ship 
or market conditions. 

Q How, for example, would you work in a profitable 
piece of business for the Caribbean trade if you had to 
go to either Japan or Spain or Portugal? 

A From the Carribbean you can take a transatlantic 
cargo to Portugal, Spain or to the continent. 

Q Are you taking into account the amount of 
ballast days you would lose? 

A The world scale that you get paid for the oil 
con^anies is based on a world scale -- generally speaking,is 
baaed on the turnings in ballast to the original loading 
port. 

Q ®ut you have a vessel on a one—year time charter, 
GoJ^rissen, and you have to go out and spot in the 
best months the most profitable business you can do to 
pay your time charter higher and hopefully make a 
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profit. Wouldn't you agree with me that if you have to 
spot one piece of business in order to get into position 
for Spain or Japan alternatively and then spot other 
business afterwards that you are very likely going to have 
many more ballast legs than two separate spot charterers 
will take account for in their calculation of world scale? 

THE COURT: That is not a question. It is 

a statement, an argument. It is improper in that form 

and not the proper subject for cross examination of this 
witness. 

The objection is sustained. 

If you are going to be much longer, we are going 
to excuse the witness. I have people waiting upstairs. 

I told you I would adjourn at W.f-past threje today. It is no 
ten minutes to four. 

MR. GILCHRIST: I do have more questioning, 

your Honor. 

THE COURT: You want this man back and we will 

have to bring him back. 

MR. GILCHRIST: I also have a witness. 

THE COURT: I am going to give you 2mother day 

for that. I told you that. 

MR. GILCHRIST: All right, sir. I would like 

to continue with Mr. Gorrissen. 
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THE COURT; I will have to put it over. 

I will have to get in touch with you. You will have 
to get your proposed findings of fact and conclusions 
of law, get your minutes and you can work on your 
briefs in the meantime. 

I will get my law clerk to call you both up. 

MR. ESTABROOK: Thank you, your Honor. 

(Trial adjourned without date.) 
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Interocean Shipping Co. 


V. 71 Civ. 3363 

National Shipping & Trading 
Corp., etc. 

New York, May 2, 1973 
Room 110- 11:00 a.m. 


(Trial continued.) 


THE COURT: This is acontinued trial. Interocean 
Shipping Company versus National Shipping & Trading 
Corporation and Hellenic International Shipping, S.A. 

You may continue with the witr.ess, Mr. Gilclirist. 
WILLY GORRISSEN, having been previously 
duly sworn, testified further as follows: 

CROSS EXAMINATION 

BY MR. GILCHRIST (Continued): 

THE CLERK: May I remind you you are still under 

oath. 

0 Mr. Gorrissen, isn't it a fact that if you had 
to program the Oswego Reliance during the month of 
November eith-r to Spain, Portugal or to Japan for 15 
days drydocking that this would affect the trading range 
of the vessel for that month? 
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A Let's see, if I understand you correctly you 
are trying to say that the charterers could not send the 
ship to any other area and thereby restricting the trading 
range; is that what you are eaying? 

y Yes. 

A Yes, they will be restricted to those two 


directions. 


Q That has a material effect on the vessel's 
trading range, does it not? 

A On the range to a certain extent, but I would 
not say that it has a great effect on the market value 
because these are two main directions that oil moves cut 
of the Persian Gulf either to Japan or to the continent. 
Those are the two main discharge places. 


THE COURT: I thought we went over this, Mr. 


Gilchrist. 


MR. GILCHRIST; I do have a little left, your 
Honor. I do have one more point I have to get into the 


record. 


THE COURT: All right. 



You do recall having given an affidavit earlier 


in this seune proceeding? 


I do. 

Uo you recall the circumstances of this affidavit? 
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A I believe that 1 was askeu if I had ever had 

a ciiarter party fill apart due to the wording of the drydo'*k¬ 


ing clause. 


THE COURT; You better identify this affidavit. 
First the date of it, please. Then is it part of the 
file papers and, if so, where is it in the file? 

Q Is this the affidavit we are discussing, Mr. 
Gorrissen? 

A Yes. 

THE COURT: What date is it? 

THE WITNESS: It is June 25, 1971. 

THE COURT: What papers is it attached tc? 

MR. GILCHRIST: This was annexed to the motion 

on the petition to compel arbitration. 

THE COURT; All right. Then we have it identified 
and since it is a file paper we don't have to mark it. 

I wanted it identified. 

Q Did you go to the offices of Haight Gardner to ex¬ 
ecute this affidavit? 

A I do not recall. 

Q Do you recognize the notary's name, Mr. Gorrissen? 
A Yes, I do. He is vice-president for the bank on 
the first floor of our building, the bank we use. 

THE COURT: Of your building? 
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THE WITNESS; Yes. 

THE COURT; You go down there? 

THE WITNESS; Yes. 

THE COURT; Then it was sent over to your office? 
THE WITNESS: I presume so. I do not recall, 
but I know I go down to the bank there quite often to I 

I 

have him notarize things. 

THE COURT; Your office is not in the same 
building as where the lawyers are? 

THE WITNESS; No, sir, we are 1301 Sixth 

Avenue. 

Q Did you prepare the affidavit yourself, if you 
recall? 

A I don't recall. 

0 You do agree that in this affidavit, Mr. Gorrisser., 
you stated, and I quote: 

"In my experiences with charter parties certain 
terms must be considered major such as trading limits, 
cargo restrictions and of course the delivery date, reddivery 
date and the rates." 

A That is right. 

MR. GILiCHRIST: I have no further questions 

of this witness, your Honor. 

THE COURT: All right. 
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Any redirect of this witness? 

MR. ESTABROOK: Thank you. 

THE COURT: No redirect. 

(vyitness excused.) 

THE COURT; Next wicness. 

MR. GILCHRIST: The respondents call Arthur Ferris. 
ARTHUR E. FERRIS, called as a witness 

in behalf of the respondents, after having been duly 
sworn, testified as follows: 

DIRECT EXiVMINATION 
BY MR. GILCHRIST: 

MR. ESTABROOK: If your Honor please, we will 
concede Mr. Ferris is an experienced shipping man and 
thoroughly familiar with the New York chartering practices. 

THE COURT: As far as his testimony as to the 
shipping industry and in particular the chartering of 
tankers, it is conceded; is that correct? 

MR. ESTABROOK; Yes, sir. 

THE COURT: All right. 

U Mr. Ferris are you familiar with the Mobil time 
form of charter party? 

A Yes, I am. 

Q And you have been sitting here throughout this 
trial, have you not? 
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A I have. 

U Have you read so-called fixture letter which has 

been accepted In evidence in this case, Mr. Ferris? 

A Yes, sir, I have. 

I 

I 

THE COURT: The two telex messages; is that what 

you mean? 

i 

THE WITNESS: The confirmation fixture sent by 
Mr. De Salvo to each of the parties. 

Q ^re specifically, have you examined Petitioner's 

Exhibits 1, 2 and 3? 

A I have seen 1 and 2 but I have never seen 3, 
although I understand it was testified to by Mr. Ue Galvo 
for his notes in connection with the fixture. 

Q I want to show you also Respondents' Exhibit E. 
Have you previously examined this exhibit? 

A Is this the first charter party that was sent 
on the 19th, approximately, and received in the National 
Shipping offices on Monday? 

U That la the testimony. 

A Yes, I have seen this. 

Q I direct your attention to the drydocking clause, 
Mr. Ferris, and I ask you if you have an opinion with 
respect thereto? 

A Yes, I do. 
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V/ill you give us your opinion, please? 

A My opinion is that this is a provision of 
substance and that there had to be an agreement between the 
parties on this matter in order for there to be a complete 
fixture. 

0 What would the practical consequences for the 
parties trying to operate this vessel be of the terms of 
that provision as contained in the pro forma charter? 

A Before I could answer that I would have to have 
this particular provision clarified. There is in this 
clause a question mark: Whose option is it to determine 
wnether the vessel would go to Portugal and Spain or the 
Iberian Peninsula, on the one hand, or Japan,on the other, 
and that would be a very important element, because if the 
owner determined that the vessel should go to the Iberian 
Peninsula or if the owner determined that it would go to 
Japan, then the charterer would be limited in his handling 
of that ship so that he would be in that position where he 
would live up to his guarantee of placing the vessel in that 
position. 

y Suppose it was the charterer's option, what wculd 
your answer be, then? 

A To that extent he would be the one who v/ould 
determine where the vessel would go, but he would be 
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Q Why do you say several months, Mr. Ferris? 

A The voyages for this vessel, as has been testified 
to by Mr. Gorrissen, would probably be between the 
Persian Gulf and the Continent. A voyage between the' 

Persian Gulf and the Continent is aoproximately of 65 
days duration, roughly 30 days each wav, ballast and loaded, 
and roughly five days in port. It could be slightly less, 
it could be slightly more, but vou would have to figure 
accordingly. Therefore a vessel to be available in the 
Continent, for exeunple, in November to lift in the 
Persian Gulf sometime in the first half of October and in 
order to do this you would have to be scheduling the 
vessel on various limited voyages. 

For exaunple, you could not take that ship if 
she were on the Continent in early October and send her 
to the Persian Gulf because you would never get back to the 
Continent again in time for her to drydock in November. 

Q Would you explain for the Court, Mr. Ferris, 
the relative importance or significance of the month of 
Noveaber as related to one year's trading of a vessel of 
this description? 

A The winter period, generally spe 2 dcing — of course 
there have been exceptions when for one reason or another, 
generally, oolitical circumstances have made 
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summer months strong — but generally speaking because of 
the effect of the weather on the consumption of fuel, 
heating fuel, you generally get a greater move-out of 
cargos of oil from the storage terminals during the winter 
months requiring a greater amount of movement during the 
winter months to replenish that oil. The result is that 
there is greater demand during the winter months and the 
winter months are generally the stronger months. 

In my own experience, for example, when 1 
chartered any vessel for any period of a year or more 
I used to include a provision that the drydocking would 
take place during the summer months. 

0 Would you say that it is fairly customary in the 
tanker trade for the charterer to desire to have 
his vessel free from any drydocking restrictions or 
limitations during the winter months? 

A I would say that those charterers that I knew 
about, generally spe20cing, would desire this. Some were 
more adamant than others in their insistence on a 
suited)le drydocking clause. 

Q Do you consider this drydocking clause that we 

have seen in this proforma an essential provision of the 
charter? 

A Do I consider this an essential provision? 
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Yes, I do. I consider it a provision that deals with 
substances; that affects the earning capacity of this 
vessel and that would have determined for me what I would 
pay for that ship. In other words, a ship without this 
limitation would be worth more to me than a ship with this 
limitation. 

Q Can you eledjorate on that a little, Mr. Ferris? 

THE COURT; I don't see the relevance. 

Let me ask you a question: 

Have you seen this time charter with the Mobil 
provision before? 

THE WITNESS; Oh, yes. 

You are talking now about the printed provision. 

THE COURT; Is there a custom in the trade and 
in the industry in the chartering of these vessels that 
the port at which the drydocking is to be carried out is 
always left to the selection of the charterer? 

THE WITNESS; No. 

THE COURT; Did you hear the testimony of 
Mr, Borrlssen? 

THE WITNESS: Ves. 

THE COURT; You differ with him? 

THE WITNESS; Oh, yes. 

0 In what respects do you differ from what 
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Mr. Gorrissen has .estified, Mr. Perris? 

A It is the ovmer of the vessel who drydocks the 
vessel and he determines where he is goinq to drydock his 
ship. He makes arrangements for the drydockina and 
drydocking arrangements are not simple. 

THE COURT; Is it the custom of the industry 
and the trade to let that designation be made bv the 
charterer after the proforma charter has been signed? 

THE WITNESS: In the ordinary events where there 
is no addition to this printed language, the parties would 
agree on a time. The charterer would let the owner know 
that he cem now drydock the ship and this, of course, would 
have been a matter of some prior discussion. The owner 
would have — 

THE COURT; The time is specified here as a 
certain time in November. Is it the custom in a oroforma 
charter signed after a fixture that the place would 
simply be left vacant as to the port of drydocking to be 
filled in at the charterer's suggestion after the 
proforma charter is signed? 

THE WITNESS; I don't quite get this, vour 
Honor. This particular language in this charter is not 
something that the two parties have agreed upon. 

THE COURT; That is for mo to decide, if they have 
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agreed upon oaoer it shall be November. 

THE WITNESS: November and 15 days. 

THE COURT: November and 15 days. 

THE WITNESS: But there is an addition there 
emd there cannot therefore be any agreement in connection 
with this. 

THE COURT: What addition is there? 

THE WITNESS: The addition is that the vessel 
shall drydock in either — it is the intention of the 
owners to drydock the vessel in Portugal, Spain or Japan 
aund charterer guaramtees to place the vessel in 
position to drydock at any one of these countries. 

This is something that nobody agreed to and it is a very 
iroportamt point. 

THE COURT: You mean there was no agreement as to 
the place of drydocking? 

THE WITNESS: That is right. 

THE COURT: Is it the custom in the trade 
to have the place of drydocking designated by the 
charterer? 

THE WITNESS: No. 

THE COURT: After the proforma charter is signed? 

THE WITNESS: May I speak? 

THE COURT: If you can answer that I would 
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/ 
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2 

appreciate it. 



3 

THE WITNESS: I aw not sure I understand 

1 


— 

4 

exactly the way in which to answer that question. The 



5 

parties when they agree in accordance with the standard 



6 

clause know that the vessel is going to have to drvdock. 



7 

In this case they knew that the vessel would have to 



8 

drydock in November for 15 days. 



9 

THE COURT: Yes. 


• 

10 

THE WITNESS: The custom would have been under 



11 

those circumstances for the charterer and the owner to 



12 

discuss sometime before November the probable olace of 



13 

drydocking for the charterer to give the owner idea 



14 

as to the intended trades so that they would know about 



15 

where that vessel would be in November and for them then 



16 

to make their arrangements for drydocking. 


• 

17 

THE COURT: Is it the custom of the trade on a 



18 

tanker coming from the Persian Gulf to be at the drvdock 



19 

in the Iberian Peninsula or in Japan? 



20 

THE WITNESS: No, no such custom. 
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THE COURT: Is there any other oort that they 
ordinarily go to? 

THE WITNESS: Yes, in this oarticular case I 
would have thought, if I were the charterer of this vessel 
that this vessel would have been drydocked in the United 
States. 

Q Mr. Ferris, in the standard printed orovisions 
of the Mobil time form what does it state on page 1 of the 
charter party with respect to drydocking? 

A Clause 1C contains the owner's obligations on 
maintaining the vessel and has in it language that 
indicates that the vessel is fit for the carriage of 
crude oil and/or dirty petroleum products and being 
on delivery tight, staunch and strong after having been 
drydocked and painted at owner's expense, and that language 
is stricken out of this provision. 

Q In the printed form now are there any blanks 

at clause 11 for the drydocking clause, any spaces left 
to be filled in by the parties? 

A I don't see any. 

0 Mr. Perris, you were here for the testimonv of 
Mr. Porvancher, were you not? 

A I was. 

Q And you heard him express his views on the 
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import 2 mce of insurance? 


3 

A Yes, I did. 1 

- 

4 

0 Do you agree with Mr. Porvancher's testimony 


5 

in that regard? 


6 

A Yes, I do. 


7 

THB COURT: with respect to what particular part of 


8 

it? Direct his attention to a particular part. You can 


9 

categorically ask him: Do you recall so and so testifying 

• 

10 

concerning a particular part of the testimony. Ask him 


11 

whether or not he agrees with that statement and if so why. 


12 

Q You heard Mr. Porvancher comment on the 


13 

deletion of clause 23? 


14 

A I did. 


15 

Q I ask you if you have any comment upon Mr. 


16 

Porvancher's testimony in that respect? 

• 

17 

A I agree with him that it is desirable that an 


18 

owner have P fc I coverage, so that wherever the ship mav 


19 

be if it gets into a difficulty it can be immediately 


20 

*c 

released. But I still do not understand how that language 


21 

of Clause 23 is deleted when there is nothing in the 


22 

fixture memorandum referring to the deletion of Clause 23. 


23 

Q Do you consider the insurance provisions for a 


24 

one-year time charter of a tanker of this description 


25 

important terms of the charter party? 
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A They are important terms. Not the most 
important, but important. 

0 And you heard Mr. Porvamcher's testimony with 
respect to the matter of TOVALOP? 

A I did. 

Q Do you agree or disagree with that testimony? 

A If this is a fixture subject details then there 
is no question that TOVALOP is a significant detail that 
the parties could properly discuss. 

0 Let me ask you adsout this famous phrase, 

Mr. Ferris. Let us assume it is March of 1971 and you are 
negotiating with the broker and the phrase is criven 
"Mobil time sub details." What would that mean to you? 

A It would mean that the form of charter that we 

would use would be the Mobil time form and that we would have 
to work out the details. 

0 What does the sub in sub details stand for? 

A Subject to details. 

0 Would you consider that if you had a so-called 
fixture sub details that you had a bindinq piece of business? 
If you were the charterer, for example, and the matter had 
been left that the fixture letter had been sent forward 
subject to details, %w>uld you consider as charterer that you 
could absolutely count on being able to haye that vessel 
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because you had an enforceable agreement for her? 

MR. ESTABROOK: I oblect to this. This is 
a question of law to be decided by the Court. 

THE COURT: Sustained. 

MR. GILCHRIST: I wish to take exception. 

THE COURT: The law gives that to you. 

Q Mr. Perris, would you attempt to offer or trade 
a vessel that you had on sub details? 

A No. 

0 Why not? 

A I wouldn't be sure I had it. It would be like 
« 

selling stock I didn't own and not having the possibility 
of buying it later. 

Q Is speed an important consideration in a charter 
of this nature? 

A Yes, speed and consumption, both. 

0 Would vou be concerned if the tanker register 
showed a different consumption than that which was 
set forth in the alleged fixture letter? 

A It would cause me to ask some questions. The 
tanker register is not necessarily accurate and I therefore 
would have to oroceed from that to ask questions. 

Q What sort of questions would vou ask? 

A Well, I vrould want to know more about the 
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conaumDtion of the ship. I would want to know her speed 
liaht. I would want to know her soeed loaded so that I 
could make em accurate projection of the probable break-even 
of that vessel on a world-scale basis. 

0 And is one reason for taking an interest in the 
speed when you are dealing under the Mobil time form the 
provisions for reimbursement for under-performance? 

A Yes. 

Q And is the blemk that comes in the Mobil form for 
the amount that you are reimbursed a matter of consequence 
to a charterer? 

A Yes. 

0 And if that ^unount has been filled in when the 
proforma is sent over to you and the figure put there, 
what would you like to know about that figure? 

A I would make my own calculation and see whether or 

not I agreed with it. If I did, I would accept it. 

If not, I would indicate that I did not agree 

with it. 

Q And the reason for that, I take it, Mr. Ferris, 
is that that number there sets a ceiling on what you can 
recover for the under-performance as a charterer? 

A That is correct. 

MR. GILCHRIST: That completes my direct 
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Q You have dealt with Bethlehem before, haven't 

you? 

A It is not an item that has been in the forefront 
of my mind, I'm afraid. Maybe I heard of it. It may have 
been something that I remembered when I was active. 

0 Were you personallv active in the market in 
1971 or had you retired from Triton? 

A I was active in the sense that I was a consultant 
at that time and maintained a consultancy relationship 
and knew something about what went on in the market, but 
I was not actively chartering at that time. 

0 Bethlehem has had a good reputation for solvency 
over the years, has it not? 

A Definitely. 

0 Do you know of your own knowledge if Bethlehem 

ships have been seized for not paying on a P & I claim? 

A I don't have that familiarity with Bethlehem's 
operations, but I have no doubt of Bethlehem's capability 
financially emd ooerationally. 

0 You are, I believe, familiar with the practice 

of brokering ships? 

A You mean with how ships are chartered in the 
market? 

Q Yes. 

A 
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A Yes, of course. 


0 Is it not the oractice of an experienced broker 
tc keep notes of his various teleohone calls? 

A I have never been a broker and I can't answer 

what prooer practice would be. 

Q You have been an owner's representative, have you 

not? 

A Both owners and charterers, yes. 

Q When you make an offer you customarily make 

notes, don't you? 

A Yes, I do. 

Q And sometimes ycv. :nake an offer with a time 
for acceptemce such as, say,- 4:55 o.m. or somethina like 
that, do you not? 

A Yes, sir. 

Q When you make such an offer you write it doi#n, 
don't you? 

A No, I generally would give it to a broker and 
let him handle the writing. If you are talking, for 
example, of a single voyage, this is not done with 
written communications or Telex communications. It is done 
over the phone and you do not keep any notes of that 
nature. 

0 But if you are dealing, say, with a 10-yiar 
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charter — 

A Then you would be bulldinq uo a record, ves. 

O And with a one-year charter you would keep notes, 

would you not? 

A You'd keep some notes, yes. 

Q When you receive a Telex, isn't it good practice 
to read it over carefully? 

A Definitely. 

Q And if you disagree to answer, is it not? 

A I have been liitening to tie testimony and I 
understand that they did try to answer on the evening of 
the dav that they received the fixture memo. 

Q A Telex is a device that reguires usuallv 
someone's typing ability to operate it, is it noit? 

A Yes. 

Q Is it good practice when you get a message to 
acknowledge it, Md, if you disagree with it, to state 
wherein you disagree? 

A That would really depend on the circumstances. 

If, for example, it were I who was in the office at that 
time, I don't operate a Telex and if I had nobody to aive 
it to and had tried unsuccessfully to communicate I would 
let it go 'til the next morning. 

0 Then you would send a Telex the next morning, 
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wouldn't you? 

A I would. 

Q Dealing with the drydocking orovisions, this' 

phrase "drydocking Novembe?.* 15 days" is clear to you, is 
it not? 


Yes. 


MR. ESTABROOK; Thank you, Mr. Ferris. 


(Witness excused.) 

MR. ESTABROOK; If your Honor please, that is 
petitioner's case. Mr. Germemo is in the courtroom. I do 
not intend to call him as a witness.. 

MR. GILCHRIST; Before we close the record I would 
like to be certain that all the exhibits which should be 
in evidence are in evidence and I find that Exhibits F and 
K are still listed as for Identification on them. 


evidence. 


THE CLERK: F is not in evidence. K is in 


MR. ESTAohOOK; No objection. I suggest you just 


cross out the "id" on K. 


MR. GILCHRIST; F is received in evidence, then? 
THE CLERK; No objection? 

MR. GILCHRIST: That is the letter of 


transmittal. 


MR. ESTABROOK; No objection. 
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xxxx 
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(Defendant Respondents' Exhibit P received in 


3 

evidence.) 


4 

MR. GILCHRIST; A, B and C, I believe, are still 


5 

marked for identification. 


6 

THE CLERK: Yes, sir. 


7 

MR. ESTABROOK; My only objection is that they 


8 

are not relevemt, your Honor. 


9 

MR. GILCHRIST; Your Honor, they are certainly 

• 

10 

relevant to the extent that they were referred to in the 


11 

testimony of Mr. Porvancher respectinq TOVALOP and 


12 

resoectinq Protection t Indemnitv clubs. 


13 

THE COURT: I will take it. They don't have much 


14 

to do with this case. The relevance is very narrow but 


15 

we will take them. They will at least qive me a little 


16 

explanation of what TOVALOP is. 

• 

r 

(Defendant Respondents' Exhibits A, B and C 

xxxx 

18 

received in evidence.) 


19 

MR. GILCHRIST; Your Honor, before we close the 


20 

record I feel I must express a sense of concern over the 


21 

state of the transcript. 


22 

THE COURT; I did look at the transcript. There 


23 

were certain minor typoqraphical errors in such portions 


24 

as I qot. I haven't seen the entire transcript. The 


25 

only portion that I have seen are a few panes concernino 

1 
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the testimony of Harry Theodoracopulos on direct 
examination. I read it over. 


First, I think you should rest now. 

MR. GILCHRIST: I cannot rest, your Honor, without-- 
may I point out my concern about the transcript? 

Mr. Cohen has told me that he is going to check his notes 
but as the transcript now stands it seems to me that at 
least a page or thereabouts of colloquy between your Honor 
and myself when you ruled during the course of my 

examination of Mr. DeSalvo has been dropped. 

\ 

THE COURT: I don't know. I haven't seen that. 

How is it important here? 

MR. GILCHRIST: That was a ruling that your Honor 
made confining my cross examination of Mr. DeSalvo and 
we had an exchange of several sentences and I would not 
like to rest without leaving some avenue open if Mr. Cohen 
does not find that to make some form of apolication to the 
Court. 

THE COURT; Suppose vou do it and we'll take it. 
You go over the minutes. I haven't received the minutes 
yet. What I was going to suggest is this; If you go over 
the minutes and there are any corrections that you feel 
should be made, that is, by either one of vou gentlemen, 
propose them on paper -- I don't like letters -- saying that 
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YOU wish to amend the transcript in the followinq 
resoects and give the line number and naqe that vou 
object to. Perhaps counsel can agree. It may be a 
simple typographical error oft times. Our reporters are 
working under tremendous pressure these days when they are 
shorthanded and overworked and cem't get tvoists to help 
them. Some of the reporters have told me that they have 
been here trying to get transcripts out until 2 or 3 o'clock 
in the morning. They take them home also and work over 
the weekends, Saturday and Sunday at home. 

What I suggest you do is this: Get your 
tremscripts first. I haven't gotten mine. I assume 
somebody ordered a copy for me. I was told I would get it. 

I made a ruling at the beginning of the trial and ruled 
that it was a taxable disbursement, taxable to the 
successful party. Each of you are to pay one-half. 

Am I correct? 

MR. GILCHRIST: That is correct. 

THE COURT: If there is anything in the transcript 
in any respect which you wish to change file a motion and 
my law clerk will give you a day to come in on it. 

I thought today we could arrange to set the schedule now 
for final submission of this case. 

Suppose you do it this way: You rest now subject 
to any application you might make after you have reviewed 
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2 

the transcrlot. 


3 

MR. GILCHRIST: I do. 


4 

THE COURT: If it raises any question that you feel 


5 

you desire to call Mr. DeSalvo on, he is available as a 


6 

witness. He is right here zmd available. 


7 

MR. ESTABROOK: He is in New York, yes. 


8 

THE COURT: So it isn't a major problem. 


9 

With that ruling do you now rest? 



MR. GILCHRIST: Yes. 


11 

THE COURT: Do you rest? 


12 

MR. ESTABROOK: Yes, your Honor. 


13 

THE COURT: Today is the 2nd of May. I would 


14 

like to get the proposed findings from each one of you and 


15 

your final, closing briefs. I think you are to get them 


16 

in here in the next four weeks, by the end of Mav, don't 


• 

you? 


18 

MR. ESTABROOK: Yes. 


19 

THE COURT: Suppose we do this. Supoose that 


20 

we have any motions made with respect to the transcript 


21 

within 10 days or one week. Is that enough time? 


22 

MR. GILCHRIST: 10 days %fOuld be fine, your 


23 

Honor. 


24 

THE COURT: That disposes of that problem 


25 

can start in getting your findings up in 
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final shape. Motions, if any, by either party to correct 
the transcript is to be made by May 11. 

Is that all right? 

MR. GILCHRIST: Yes. 

THE COURT: If no motion is made the transcript 
is deemed to be accurate. 

MR. ESTABROOK: Yes. 

THE COURT: Vfhat do you say, Mr. Gilchrist? 

I didn't hear you. 

MR. GILCHRIST: I concur, vour Honor. 

THE COURT: It would seem to me, then, that 
I ought to get the proposed findings and memo by the 
end of May. 

MR. GILCHRIST: May 31, your Honor? 

THE COURT: All right. May 30. Findings should 
only be a statement of facts. They should not be phrased 
on argumentative form. 

MR. GILCHRIST: I know what a findino is, your 

Honor. 

THE COURT: I know you do. I am not trying 
to give you instrections, but some lawyers word findings 
in such a way as to contain an argument. 

MR. GILCHRIST: Your Honor, my arguments will be 
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2 

in my brief. 


3 

THE COURT: We hope so. 


4 

MR. GILCHRIST: If a finding cannot be supported 


5 

from an exhibit or from a page in the trauiscript it 


6 

won't be proposed. 


7 

THE COURT: That is fine. 


8 

If you recall; at the beginning of the trial 


9 

we made some attemot to state the very narrow issues 

0 

10 

that this trial presents in the opinion of the Court of 


11 

Appeals after finding whether or not the exchange of these 


12 

Telexes constituted a contract period. 


13 

MR. GILCHRIST: We have that in the record, your 


14 

Honor. 


15 

THE COURT: It is somewhere in the record. 


16 

That is the issue. 

• 

17 

MR. GILCHRIST: That is the issue, two issues. 

* 

18 

your Honor. 


19 

THE COURT: That is right, but we both aoree 


20 

on the issues. 

- 

21 

MR. GILCHRIST: That is correct. 


22 

THE COURT: Don't give me a lot of citations 


23 

about something which I know and might have forgotten, but 


24 

I doubt whether I have. 


25 

I don't know if I may need argument but if I 

_ 
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determine that I need a little argument on certain points 
I will call you on it. 

No reason in making summations now. If there 
is something that is bothering me and I would like some 
further information I will call you up and I will aive you 
a short hearing and I promise to make it convenient to you. 

MR. GILCHRIST: Thank you, your Honor. 

MR. ESTABROOK: Thank you, your Honor. 

THE COURT: Thank you for your courtesy and thank 
you for your kindness. 

MR. GILCHRIST: Thank yOu for your kindnesses 
and your patience, your Honor. 

THE COURT: All right, gentlemen. 
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